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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
| regulatory laws administered in the Department of Agriculture. 
The decisions published herein may be described generally as 
' decisions which are made in proceedings of a quasi-judicial (as 
' contrasted with quasi-legislative) character, and which, under the 
| applicable statutes, can be made by the Secretary of Agriculture, 
' or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
. decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
' but does not require the publication of the facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seg.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seq.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
| docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
_ reported, table of statutes, orders, etc., cited and construed, and 
statistical and other ‘tables will be found in No. 12 (December) 
issue of the Agricultural Decisions. 

Copies of monthly issues beginning with January 1942 of the 
| decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 





CONTENTS 
LIST OF DECISIONS REPORTED 
NOVEMBER 1952 


AGRICULTURE DECISIONS 


Agricultural Marketing Agreement Act of 1937 Page No, 


NEW YORK STATE GUERNSEY BREEDERS COOPERATIVE, INC. 
AMA Doc. No. 27-98. Application for permission to file an- 
SNE, RNIN IE certeenceesniniemenapcerreninisntancmnnineniateimecmmmnaine 


Packers and Stockyards Act, 1921 


CELLA, ANTHONY J. P&S Doc. No. 1937. Suspension of regis- 
tration—Extension of effective date of Order Of ---cvxcrencnnnecenss 


CELLA, ANTHONY J.; GEORGE E. GipBons. P&S Doc. Nos. 1937 
and 1991. Suspension of registration—Extension of effec- 
RRS MR I UU asta sireciceceeinsgntassreseiapcepnatanitailinignninipins 


CELLA, JOHN H.; BuRTON W. BRODIE; JAMES A. WATERS; J. 
L. DoyLe; Epwarp T. GEAREN; FRANK W. O’BRIEN; Ep- 
WARD F. KONDELIK; AND FRICKMAN AND SMITH. P&S Doc. 
Nos. 19388, 1960, 1965, 1983, 1987, 1988, 1990, 1994. Suspen- 
sion of registration—Extension of effective date of order of 


CLEVELAND UNION Stock YARDS CoMPANY. P&S Doc. No. 442. 
Rates and charges, modification of 


FARMERS LIVESTOCK MARKET, INC. P&S Doc. No. 2028. Regis- 
tration, suspension of—Cease and desist—Consent order 


GrBsB0Nns, GEORGE E. P&S Doc. No. 1991. Suspension of regis- 
tration—Extension of effective date of Order Of vccscvnomemmue 


Hocan, E. R. P&S Doc. No. 2017. Suspension of registration 
—Unfair, unjustly discriminatory, and deceptive practices 
and devices—Cease and desist—Failure to keep proper ac- 
counts, records, and memoranda—Default jain 


LUBBOCK AUCTION AND COMMISSION COMPANY. P&S Doc. No. 
2018. Cease and desist—Violations of act—Consent order. 


MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLINOIS. 
P&S Doc. No. 402. Extension of rates and charges ~~ 
Perishable Agricultural Commodities Act, 1930 


CARL SUSSKIND, INC. v. J. SANSONE & Son. PACA Doc. No. 
5852. Reparation—Failure to pay purchase price ie 


PACA Doc. No. 5589. Dismissal—Settlement between parties 


1067 





CONTENTS 
AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued Page No. 


Doc TREON PRODUCE COMPANY v. NATHAN GORDON. PACA 
Doc. No. 5849. Reparation—Failure to pay balance of pur- 
CERI. iG iss ceases 


East Coast DISTRIBUTORS v. MARYLAND TOMATO PACKING Co. 
PACA Doc. No. 5845. Failure to pay balance of purchase 
Nima Nc enna cng eee 


EpGAR KLEINHAUS COMPANY v. BECK-KASssEL (U.S.A.) INC. 
PACA Doc. No. 5841. Failure to pay purchase price—De- 


FELKINS, MARTIN v. MORRIS ORENSTEIN. PACA Doc. No. 5549. 
Failure to pay balance of purchase price—Inspection— 
Suitable ahilepin comitiony: asst 


HiGciIns PoTaTo Co. v. HOWARD WHOLESALE Co., INc. PACA 
Doc. No. 5668. Rejection of commodity without reasonable 


GAIT © asic anciniienstansisimei ccnp aaa aca cai a 


KOELLER ORCHARDS (M.A.) v. F. W. FRAZIER, Sk. PACA Doc. 
No. 5843. Reparation—Failure to pay purchase price and 
trucking expenses—Default —. 


LONG ISLAND PRODUCE & FERTILIZER Co., INC. v. WARNOCK- 
CALHOUN, INc. PACA Doc. No. 5607. Rejection of commod- 
ity without reasonable cause ———————_________-----_— 


Louis L. Jacos, INC. v. BRADFORD Fruit & Propuce Co. PACA 
Doc. No. 5846. Failure to pay balance of purchase price— 
a i sicccnsicscsiniasseiaei hitch aaa lca aati 


Louis L. Jacos, INc. v. MICANDY & CoMPANY. PACA Doc. No. 
5554. Reparation—Failure to pay purchase Price ~-ccxc-rmu- 


McCusBIN & COMPANY (H.W.) v. JOE’s ROADSIDE MARKET. 
PACA Doc. No. 5850. Failure to pay balance of purchase 
price—Default 


MELMAN FRUIT COMPANY v. TROPICAL FRUIT COMPANY. PACA 
Doc. No. 5190. Reparation—Failure to sche proper ba- 
nana messenger I cao ictieigaateaedienisiameaias abilities 


PARKER, A. E. v. NATHAN GORDON. PACA Doc. No. 5856. Rep- 
aration—Failure to pay purchase price 


SNIVELY GROVES, INC. v. GARZA PrRoDUCE. PACA Doc. No.. 
5847. Failure to pay balance of purchase price—Default 


SouTH JERSEY PRODUCE COOPERATIVE ASsoc., INC. v. FLORIDA 
ToMATO DisTRIBUTORS. PACA Doc. No. 5848. Reparation— 
Failure to pay purchase price—Default -nnercccmemmenenmnamame 





CONTENTS 
AGRICULTURE DECISIONS—Continued 


Perishable Agricultural Commodities Act, 1930—Continued Page No, 


TINNEY Propuce v. A & A Propuce Company. PACA Doc. 
No. 5853. Reparation—Failure to pay balance of purchase 
Se eee ae ce ah ole Tae gee 


PACA Doc. No. 5414. Examination of shipment—Liability 
for failure to make ~~... a hdinhiniiiiiininnn aan 


PACA Doc. No. 5478. Proof Proration necessary and proper 
—Prorate deliveries not condition precedent to action for 


reparation 


PACA Doc. No. 5545. Dismissal—Payment properly made on 
consignment basis—Evidence—Burden of proof to estab- 
lish contract of purchase and sale 


PACA Doc. No. 5617. Dismissal—Settlement between parties 


PACA Doc. No. 5619. Dismissal—Settlement between parties 
PACA Doc. No. 5720. Dismissal—Request of complainant 

PACA Doc. No. 5772. Dismissal—Settlement between parties 
PACA Doc. No. 5831. Dismissal—Settlement between parties 





UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 


AGRICULTURE DECISIONS 


(No. 3313) 


In re NEW YORK STATE GUERNSEY BREEDERS COOPERATIVE, INC. 
AMA Doc. No. 27-98. Decided November 13, 1952. 


Application for Permission to File Answer Granted 
Permission to file answer is granted with the understanding that such filing 
does not operate to bind the petitioner to anything contained in the 
answer. 


Kniffen and Kniskern, Cobleskill, New York, for petitioner. Mr. John M. 
Durbin for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER GRANTING PERMISSION TO FILE ANSWER 


On October 16, 1952, the respondent filed an application for 
permission to file an answer in this proceeding. The application 
recites that an answer was prepared but by inadvertence was 
filed with the Mails and Files Unit of the Office of the Solicitor 
rather than with the Hearing Clerk. The petitioner, on October 
28, 1952, stated that it interposes no objection to the filing of the 
answer with the understanding that consent to such a filing is 
not to be construed as a waiver of any of the petitioner’s rights 
or as an admission of anything contained in the answer. 

Permision to file the answer is granted, but of course such fil- 
ing does not operate to bind the petitioner to anything contained 
in the answer. 


(No. 3314) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, ILLI- 
NoIs. P&S Doc. No. 402. Decided November 7, 1952. 


Extension of Rates and Charges 


Upon petition by respondents, notice to the public, and answer by the Live- 
stock Branch, the current schedule of rates and charges is extended 
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for sixty days, and the Livestock Branch is granted permission to file 
further answer with respect to respondents’ petition, as amended, on 
or before December 31, 1952. 


Mr. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. H. R. Park, of Chicago, Illinois, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards § 
Act, 1921, as amended (7 U.S.C. 181 e¢ seq.). 


The respondents are now operating under an order issued on f 
November 8, 1951 (10 A.D. 1410), authorizing them to assess > 
the rates and charges currently in effect. 

On September 15, 1952, respondents filed a petition requesting 7 
that the order of November 8, 1951, be continued in effect for F 
a period of one year. On September 30, 1952, respondents amend- fF 
ed their petition by requesting authority to cancel Item D-1, Ff 
Section D, Buying Service Charges, of their current schedule of 
rates and charges and to eliminate the word “slaughter” from | 
Item D-2. Notice of the petition, as amended, was published in 
the Federal Register on October 18, 1952 (17 F.R. 9268), and 
all interested persons were afforded an opportunity to be heard 
in the matter. No interested person has indicated a desire to be 
heard. 


The Livestock Branch, Production and Marketing Administra- | 
tion, filed an answer stating that it was not prepared at this time | 
to make a recommendation concerning the modification of Section 
D referred to above. The Branch recommended, however, that the | 
current schedule of rates and charges be extended for a period | 
of sixty days in order to allow the parties additional time in which [ 
to complete negotiations concerning Section D. The Branch asked 
permission to file a further answer concerning respondents’ pe- 
tition, as amended, on or before the fifteenth day preceding the | 
expiration of the sixty-day period. 

Inasmuch as the parties are agreed that the current schedule | 
of rates and charges should be extended, respondents are author- 
ized to continue assessing such schedule to and including January 
14, 1953. The Livestock Branch is hereby granted permission to 
file a further answer with respect to respondents’ petition, as 
amended, on or before December 31, 1952. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- | 
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tive on November 15, 1952. All interested parties have been af- 
forded a period of fifteen days during which to notify the Hearing 
Clerk of a desire to be heard in the matter. The Packers and 
Stockyards Act provides that orders of this nature shall not be 
effective in less than five days after their date of signature. Any 
undue delay in making this order effective may adversely affect 
the marketing of livestock. Accordingly, good cause is found for 
making this order effective in less than thirty days. 

This order shall become effective on November 15, 1952, and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3315) 


In re FARMERS LIVESTOCK MARKET, INC. P&S Doc. No. 2028. De- 
cided November 14, 1952. 


Suspension of Registration — Cease and Desist — 
Consent Order 


Where the respondent was charged with certain violations of the Act and 
consented to the issuance of an order requiring it to cease and desist 
from violating the act and the regulations thereunder as alleged in the 
complaint, and suspending its registration for a period not to exceed 
one week, and the complainant filed a recommendation that such an 
order be issued, the respondent is ordered to cease and desist from en- 
gaging in or using the unfair, unjustly discriminatory and deceptive 
practices specified in the Findings of Fact, and is further ordered to keep 
such accounts, records and memoranda as will fully and correctly dis- 
close all transactions involved in its business, and its registration is sus- 
pended for a period of one week. 


. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. Farmers Livestock Market, Inc., of Greeneville, Tennessee, 
respondent, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration, on September 5, 1952, charges the re- 
spondent with various violations of the act and the regulations, 
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(9 CFR 201 et seqg.). On September 18, 1952, the respondent filed 
an Answer in which it explained the transactions complained of 
and denied that it had wilfully violated the act and the regula- 
tions. On November 3, 1952, the respondent filed an Amended 
Answer admitting the allegations alleged in the Order of Inquiry 
and Notice of Hearing, waiving the right to an oral hearing, and 
consenting to the issuance of an appropriate order, with findings 
of fact, requiring respondent to cease and desist from the prac- 
tices complained of, and suspending respondent’s registration for 
a period not to exceed one week. The Livestock Branch, Produc- 
tion and Marketing Administration, has recomended that an order 
be issued in accordance with the terms suggested by the respond- 
ent. 


FINDINGS OF FACT 


1. The Farmers Livestock Market, Inc., Greeneville, Tennes- 
see, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions of 
the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and to 
buy and sell livestock as a dealer for its own account, at the stock- 
yard, and at the times of the transactions of respondent here- 
inafter referred to was so registered. 


8. Respondent, at the stockyard, on August 12, 1952, acting 
through its weighmaster employee, Ross Stephens, operated the 
weighbeam-type stockyard scale in such a manner that the re- 
corded weights of 4 calves consigned to respondent for sale on 
a commission basis were false and incorrect; issued scale tickets 
showing such false and incorrect weights; and made copies of 
such false and incorrect scale tickets a part of its accounts and 
records. 


4. Respondent, at the stockyard, on August 12, 1952, acting 
through its weighmaster-employee, Ross Stephens, and an official 
of respondent corporation, W. E. Holland, operated the weigh- 
beam-type scale in such a manner that the recorded weights of 
various calves consigned to respondent for sale on a commission 
basis were false and incorrect; entered said false and incorrect 
weights on respondent’s pen-sheets ; and issued scale tickets show- 
ing such false and incorrect weights and made copies of such false 
and incorrect scale tickets a part of its accounts and records. 
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5. Respondent, at the stockyard, on or about June 24, July 8, 
15, and 22, and August 5 and 12, 1952, and at divers other times 
during the months of June, July and August, 1952, turned over 
certain livestock consigned to respondent for sale on a commis- 
sion basis directly to certain favored dealers at a price, deter- 
mined at the end of the sale-day, equivalent to the price obtained 
from the sale of similarly graded livestock which were assigned 
to certain specified pens, instead of selling such consigned live- 
stock in open competitive bidding in the auction ring. 


6. Respondent, on August 12, 1952, through an employee, 
switched, or permitted others to switch, livestock consigned to 
respondent for sale on a commission basis for other consigned 
livestock. 


7. Respondent, at the stockyard, during the period from Janu- 
ary 1 through August 12, 1952, knowingly weighed, graded and 
penned calves that had been excessively filled so as to increase 
their sale weight and intermingled said calves with other live- 
stock consigned to respondent for sale on a commission basis, re- 
sulting in an increase of the net shrink of such intermingled 
livestock and a reduction of the sale value of said lot of inter- 
mingled livestock. 


8. Respondent, at the stockyard, on August 12, 1952, issued 
through its weighmasters various scale tickets to patrons of the 
stockyard which did not bear the signature or initials of the 
weighmaster issuing said scale tickets. 


9. Respondent, on June 24 and August 12, 1952, and at divers 
other times during the months of June and August 1952, failed 
to maintain and operate the stockyard scales so as to insure ac- 
curate weights. Respondent, through its weighmaster employees, 
weighed livestock on the stockyard scales without balancing the 
said scales at the required intervals, weighing up to 40 drafts 
of livestock on said scales without properly balancing the scales. 


CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by the respondent, it is concluded that the respondent 
wilfully engaged in and used unfair, unjustly discriminatory and 
deceptive practices, and failed to render reasonable, just, fair and 
non-discriminatory stockyard services in violation of sections 304, 
307 and 312(a) of the act and sections 201.49, 201.65 and 201.67 
of the regulations. It is further concluded that the respondent wil- 
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fully made or caused to be made false entries in its accounts, rec- 
ords and memoranda in violation of section 10 of an act entitled 
“An Act to Create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” which section is in- 
corporated in and made a part of the Packers and Stockyards Act, 
1921, by virtue of the provisions of section 402 of the latter act. 

Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued, which would require 
the respondent to cease and desist from the acts complained of 
and would provide for a one week’s suspension of the respondent’s 
registration, such an order will be issued. 


ORDER 
The respondent is hereby ordered to cease and desist from en- 
gaging in or using the unfair, unjustly discriminatory and de- 
ceptive practices specified in the Findings of Fact. 
The respondent shall keep such accounts, records, and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business. 


Respondent’s registration is suspended for a period of one week, 
effective December 1, 1952. 

This order, except for the suspension of respondent’s registra- 
tion, shall become effective on the sixth day after its service and 
copies hereof shall be served upon the parties by registered mail 
or in person. 


(No. 3316) 


In re ANTHONY J. CELLA. P&S Doc. No. 1937. Decided November 
18, 1952. 


Extension of Effective Date of Order of Suspension 
of Registration 

Due to the filing of appeals to the United States Circuit Court of Appeals 
from the decisions and orders in the above-entitled proceeding, the ef- 
fective dates of the orders entered therein are postponed to December 
10, 1952, and, upon request of complainant the latter is allowed an 
extension to such date for the filing of documents. 

Mr. Benj. M. Holstein for Livestock Branch, Production and Marketing Ad- 
ministration. 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


In view of an appeal to the United States Court of Appeals for 
the Seventh Circuit from the decision and order entered in this 
proceeding on October 31, 1952, the effective date of the suspen- 
sion of the registration of the respondent is extended to December 
10, 1952. 

Upon request of the complainant, the complainant is also al- 
lowed an extension of such date for the filing of any document for 
which there was authority for filing prior to such extension. 


(No. 3317) 


In re JOHN H. CELLA; BURTON W. BRODIE; JAMES A. WATERS; 
J. L. DOYLE; EDWARD T. GEAREN; FRANK W. O’BRIEN; ED- 
WARD F.. KONDELIK ; AND FRICKMAN AND SMITH. P&S Doc. Nos. 
1938, 1960, 1965, 1983, 1987, 1988, 1990, 1994. Decided No- 
vember 18, 1952. 


Extension of Effective Date of Order of Suspension 
of Registration 


The effective date for the suspension of respondent’s registration is extended 
to December 10, 1952, and, upon request of complainant, the latter is 
allowed an extension to such date for the filing of documents. 


Mr. John J. Toohey, of Chicago, Illinois, for respondents. 
Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The effective date for the suspension of the registrations of 
the respondents in these proceedings is extended to December 10, 
1952. 

Upon request of the complainant, the complainant is also al- 
lowed an extension to such date for the filing of any document 
for which there was authority for filing prior to such extension. 
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(No. 3318) 


In re GEORGE E. GIBBONS. P&S Doc. No. 1991. Decided November 
18, 1952. 


Extension of Effective Date of Order of Suspension 
of Registration 


Due to the filing of an appeal to the United States Court of Appeals from 
the decision and order in the above-entitled proceeding, the effective 
date of the order entered therein is postponed to December 10, 1952, 
and, upon request of complainant, the latter is allowed an extension to 
such date for the filing of documents. 

Mr. Benj. M. Holstein for Livestock Branch, Production and Marketing Ad- 
ministration. 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


In view of an appeal to the United States Court of Appeals for 
the Seventh Circuit from the decision and order entered in this 
proceeding on October 31, 1952, the effective date of the sus- 
pension of the registration of the respondent is extended to De- 
cember 10, 1952. 

Upon request of the complainant, the complainant is also al- 
lowed an extension to such date for the filing of any document for 
which there was authority for filing prior to such extension. 


(No. 3319) 


In re E. R. HOGAN. P&S Doc. No. 2017. Decided November 18, 
1952. 


Suspension of Registration—Unfair, Uujustly 
Discriminatory, and Deceptive Practices and 
Devices — Default — Insolvency 


Respondent is ordered to cease and desist from engaging in the unfair, un- 
justly discriminatory and deceptive practices and devices by issuing 
checks in payment for the purchase of cattle which checks were re- 
turned unpaid because of insufficient funds and by failing to pay for 
livestock, and respondent is further ordered to keep such accounts, rec- 
ords, and memoranda as fully and correctly disclose all transactions 
involved in his business as a dealer at the stockyards, and his registra- 
tion is suspended for a period of six months from the effective date of 
this order and thereafter until he establishes his solvency. 
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Mr. Harold M. Carter for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 e¢ seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion, United States Department of Agriculture, and served on 
the respondent on July 31, 1952. No answer has been filed or 
oral hearing requested. Therefore, under the rules of practice ap- 
plicable to proceedings under the act (9 CFR 202.9), the respond- 
ent is deemed to have admitted the material facts set out in the 
order of inquiry and waived the right to an oral hearing. 

It is alleged that the respondent is insolvent, has issued checks 
in payment for the purchase of cattle which checks were returned 
unpaid because of insufficient funds, and has failed to pay for 
livestock purchased. 

It is further alleged that the respondent has failed to keep such 


accounts, records and memoranda as fully and correctly disclose 
all transactions involved in his business as a dealer at the stock- 


yards. 


FINDINGS OF FACT 


1. The Union Stock Yards, Nashville, Tennessee, and the Mid- 
South Livestock Commission Company, Columbia, Tennessee, 
hereinafter referred to as the stockyards, were at all times men- 
tioned herein posted stockyards subject to the provisions of the 
act. 

2. The respondent, an individual, was at all times hereinafter 
mentioned and is now registered with the Secretary of Agricul- 
ture as a dealer buying and selling livestock at the stockyards 
for his own account. 

8. The respondent is insolvent. As of June 12, 1952, the re- 
spondent had current assets amounting to $729.37 and current 
liabilities amounting to $3,568.45, resulting in an excess of cur- 
rent liabilities over current assets of $2,839.08. 

4. The respondent, on or about the dates and in the trans- 


actions set forth in the tabulation below, purchased cattle at the 
Union Stock Yards, Nashville, Tennessee, and issued checks in 
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payment of the purchase price thereof, which checks were re 
turned unpaid by the bank upon which they were drawn because 
of insufficient funds: 

Number of Head Amount 

Date Purchased Purchased From of Check 
June 3, 1952 1 Nashville Livestock 

Commission Corporation $ 85.80 

June 8, 1952 6 Watkins Commission Company, Inc. 645.25 

June 4, 1952 Grissim Commission Company 611.80 


5. The respondent has failed to pay the purchase price of the 
livestock referred to in Finding of Fact 4 above. 


6. The respondent, during the period from October 23, 1951, 
to June 12, 1952, failed to keep such accounts, records and mem- 
oranda as fully and correctly disclosed all transactions involved 
in his business as a dealer at the stockyards. 


CONCLUSIONS 


Failure to pay for livestock purchased and issuing checks in 
payment for livestock purchased without having sufficient funds 
on deposit to cover such checks are unfair and deceptive practices 
in violation of section 312 of the act (7 U.S.C. 213). Respondent 
should be ordered to cease and desist from such practices. 

Respondent should keep such accounts, records and memoranda 
as will fully and correctly disclose all transactions involved in 
his business at the stockyards. 

Respondent is insolvent within the meaning of the Act of Con- 
gress approved July 12, 1943 (7 U.S.C. 204). 


ORDER 


Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices and devices de- 
scribed in the Findings of Fact. 

Respondent shall keep such accounts, records, and memoranda 
as will fully and correctly disclose all transactions involved in 
his business at the stockyards. 

Respondent’s registration under the act is suspended for a per- 
iod of six months from the effective date of this order and there- 
after until he shows himself able to discharge all his financial 
obligations as they accrue. At the request of the respondent, when 
he makes such a showing, a supplemental order will be issued in 
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this proceeding terminating this suspension after the six-month 
period. 

This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3320) 


In re LUBBOCK AUCTION AND COMMISSION COMPANY. P&S Doc. 
No. 2018. Decided November 18, 1952. 


Cease and Desist — Violations of Act 


Where respondent was charged with certain violations of the act and con- 
sented to the issuance of an order requiring it to cease and desist from 
violating the act and regulations thereunder, as alleged in the com- 
plaint, and to keep proper books and records, and the complainant rec- 
ommended that such an order be issued, respondent is ordered to cease 
and desist from engaging in or using the unfair, unjustly discriminatory 
and deceptive practices specified in the Findings of Fact, and to keep 
such accounts, records and memoranda as will fully and correctly dis- 
close all transactions involved in its business. 
. Jerome S. Ducrest, for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Jas. H. Milam of Crenshaw, Dupree & Milam, of Lub- 
bock, Texas, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DECISION AND ORDER 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hear- 
ing filed by the Director, Livestock Branch, Production and Mar- 
keting Administration, on July 22, 1952, charges the respondent 
with various violations of the act and the regulations issued there- 
under (9 CFR 201 et seg.). On August 13, 1952, the respondent 
filed an Answer in which it admitted most of the transactions 
complained of, explained others, and denied that it had wilfully 
violated the act and the regulations. On September 30, 1952, the 
respondent filed an Amended Answer admitting the allegations al- 
leged in the Order of Inquiry and Notice of Hearing, but denying 
wilfulness, and consenting to the issuance of an appropriate order, 
with findings of fact, requiring respondent to cease and desist 
from the practices complained of in said Order of Inquiry and 
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Notice of Hearing and keep such accounts, records and memo- 
randa as fully and correctly disclose all transactions involved in 
its business at the stockyard. The Livestock Branch, Production 
and Marketing Administration, has recommended that an order 
be issued in accordance with the terms suggested by the respond- 
ent. 


FINDINGS OF FACT 


1. The Lubbock Auction and Commission Company, Lubbock, 
Texas, hereinafter referred to as the stockyard, was at all times 
mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency engaged, at the stockyard, in the business 
of buying and selling livestock on a commission basis and as a 
dealer buying and selling livestock for its own account and at the 
times of the transactions of said respondent hereinafter referred 
to was so registered. 


3. Respondent, at the stockyard, on numerous occasions dur- 
ing the year 1951, sold livestock consigned to it for sale on a 
commission basis to various employees of respondent. 


4. Respondent, at the stockyard, on numerous occasions dur- 
ing the year 1951, sold livestock in competition with livestock 
consigned to it for sale on a commission basis, for the account 
of various employees of respondent. 


5. Respondent permitted Carl (R. C.) Mullins, Ray Bessums, 
and Joe Yocum, employees of respondent, to operate as dealers 
or market agencies, at the stockyard, through the facilities of the 
respondent, by consistently selling livestock to said employees and 
re-selling livestock for those employees, notwithstanding the fact 
that the officers of the respondent knew said employees were not 
registered with the Secretary as dealers or as market agencies 
and were not bonded to engage in such dealer or market agency 
operations. 


6. Respondent, at the stockyard, on 3 different dates and in 
other similar transactions at divers other times during the year 
1951, in accounting to consignors for the sale of their livestock, 
rendered accounts of sale showing initials or assumed, false fic- 
titious or otherwise incorrect names as the purchasers of their 
livestock and made copies of such false and incorrect accounts 
of sale a part of its accounts and records. 
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CONCLUSIONS 


By reason of the facts set out above, all of which have been 
admitted by the respondent, it is concluded that the respondent 
has engaged in and used unfair, unjustly discriminatory and de- 
ceptive practices and failed to render reasonable, just, fair and 
non-discriminatory stockyard services in violation of sections 304, 
807 and 312(a) of the act, and sections 201.43 and 201.60 of the 
regulations. It is further concluded that the respondent failed to 
keep such accounts, records and memoranda as fully and correctly 
disclosed all transactions involved in its business and made, or 
caused to be made, false entries in its accounts, records and memo- 
randa in violati~n of section 401 of the act and section 10 of an 
act entitled “An Act to Create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” which sec- 
tion is incorporated in and made a part of the Packers and Stock- 
yards Act, 1921, by virtue of section 402 of the latter act. 

Inasmuch as the respondent has consented and the complainant 
has recommended that an order be issued which would require 
| the respondent to cease and desist from the acts complained of, 
such an order will be issued. 


ORDER 


The respondent is hereby ordered to cease and desist from en- 
gaging in or using the unfair, unjustly discriminatory and decep- 
| tive practices specified in the Findings of Fact. 

The respondent shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in its business. 

This order ll become effective on the sixth day after its serv- 
ice and copies .ereof shall be served upon the parties by regis- 
tered mail or in person. 


(No. 3321) 


In re CLEVELAND UNION STOCK YARDS COMPANY. P&S Doc. No. 
442. Decided November 20, 1952. 


Modification of Rates and Charges 


Upon petition by respondent, notice to the public, and answer by the Live- 
stock Branch, respondent is authorized to file and beginning on Decem- 
ber 9, 1952, to assess the rates and charges set forth in its petition. 
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Mr. John L. Currin for Livestock Branch, Production and Marketing Ad. 
ministration. Cleveland Union Stock Yards Company, of Cleveland, Ohio, 
respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyard 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on No 
vember 7, 1951 (10 A.D. 1402), extending to and including De 
cember 9, 1952, the order of December 4, 1950 (9 A.D. 14384), 
which authorized the current schedule of rates and charges. On 
October 10, 1952, respondent filed a petition requesting that it 
be authorized “to publish, file with the Secretary, and collect on 
and after December 9th, 1952,” certain rates and charges se} 
forth in the petition or “such other rates and charges as the Sec. 
retary may find to be just, reasonable and non-discriminatory.” | 
Notice of the petition was published in the Federal Register on) 
October 25, 1952 (17 F.R. 9670), and all interested persons were 
given an opportunity to be heard in the matter. No interested 
person has notified the Hearing Clerk of a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petiton be granted,) 
that the order to be issued remain in effect for a period of one} 
year, and that the respondent be directed to continue filing the 
reports which it has been filing under the order of June 24, 1942 
(1 A.D, 438). 

Inasmuch as the parties are agreed, the petition is granted and 
the respondent is authorized to file, and beginning on December 
9, 1952, to assess the rates and charges set forth in its petition. 
Respondent shall continue to file the reports which it has been 
filing under the order of June 24, 1942 (1 A.D. 438). 

The respondent, who must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective on December 9, 1952. All interested persons have been 
afforded a period of 15 days during which to indicate a desire to 
be heard in the matter. The Packers and Stockyards Act provides 
that orders of this nature shall not become effective in less than 
five days after their date of signature. Any undue delay in making 
this order effective may adversely affect the marketing of live- 
stock. Accordingly, good cause is found for making this order 
effective in less than 30 days. 
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This order shall become effective on December 9, 1952, and re- 
main in effect to and including December 8, 1953. 

Copies hereof shall. be. served upon the parties by registered 
mail or in person. 


(No. 3322) 


: Inre ANTHONY J. CELLA, GEORGE E. GIBBONS. P&S Doc. Nos. 1937 
and 1991. Decided November 28, 1952. 


Extension of Effective Date of Order of Suspension 
of Registration 


> Due to the filing of appeals to the United States Circuit Court of Appeals 
from the decisions and orders in the above-entitled proceedings, the ef- 
fective dates of the orders entered therein are postponed pending the 
outcome of the appeals. 

| Mr. Jerome S. Ducrest for Livestock Branch, Production and Marketing Ad- 
ministration. 


| Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Due to the filing of appeals to the United States Circuit Court 
| of Appeals from the decisions and orders in the above-entitled 
proceedings, the effective dates of the orders entered are post- 
poned pending the outcome of the appeals. 


(No. 3323) 


EAST COAST DISTRIBUTORS v. MARYLAND TOMATO PACKING CO. 
PACA Doc. No. 5845. Decided November 3, 1952. 


Failure to pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent eight lots of to- 
matoes at certain prices, that respondent accepted the tomatoes upon 
delivery, but failed to pay the full purchase prices, and where respond- 
ent failed to file an answer, it is held, that respondent’s failure to file 
an answer constitutes an admission of the facts alleged in the complaint 
and a waiver of oral hearing, and its failure to pay the full purchase 
prices is in violation of section 2 of the act for which reparation should 
be awarded complainant. 





1082 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1081 


East Coast Distributors, of Miami, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 7 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). F 
Informal complaint was filed on May 19, 1952. Formal complaint 
was filed on September 4, 1952. Complainant seeks an award of § 
reparation in the amount of the alleged unpaid balance of the 
purchase prices of eight lots of tomatoes sold and delivered to F 
the respondent during April and May 1952. 

A copy of the formal complaint and a copy of the report of 7 
investigation prepared by the Regulatory Division, Fruit and Veg- F 
- etable Branch, were served upon respondent on September 18, | 
1952. A copy of the report of investigation was served upon com- | 
plainant on September 20, 1952. 

At the time of service of the formal complaint, respondent was | 
notified in writing that an answer to the complaint should be filed 7 
within 20 days after such service and that, in accordance with F 
section 47.8(c) of the rules of practice, failure to file an answer | 
would constitute a waiver of oral hearing and an admission of | 
the facts alleged in the complaint. Notwithstanding such notice | 
respondent has not filed an answer. The issuance of an order is, | 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of I. Hecht, Jr., 
R. J. Gordon and Louis Grossman, trading as East Coast Distribu- 
tors, whose address is Post Office Box 112, Miami 31, Florida. 


2. Respondent is an individual, Abe Rachewsky, trading as 
Maryland Tomato Packing Company, whose address is One South 
High Street, Baltimore, Maryland. At the times of the transac- 
tions involved herein, respondent was licensed under the Act. 


8. In the course of interstate commerce and by oral contracts, 


complainant sold to respondent, f.o.b. shipping point, the follow- 
ing eight lots of tomatoes on the dates and at the prices indicated: 
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Unit 
Date Commodity Price Gross 
April 25, 1952 41 cartons 7 x 8 $1.75 $ 71.75 
180 ’ T27% 2.25 405.00 
300 6 =.7 3.00 900.00 
31 6x6 3.00 93.00 $1469.75 


6 x 6 3.00 198.00 
6x7 3.00 1104.00 1302.00 


April 26, 1952 


April 28, 1952 4.00 628.00 
3.00 192.00 
2.00 40.00 
3.00 270.00 
3.00 255.00 1385.00 


April 29, 1952 2.50 182.50 
2.50 -. 1190.00 
2.25 283.50 1656.00* 


April 29, 1952 5.00 1200.00 
4.50 567.00 
3.00 147.00 1914.00 


April 30, 1952 2.50 605.00 
2.50 1285.00 1890.00 


May 1, 1952 2.25 600.75 
399 2.25 897.75 1498.50 


May 3, 1952 284 2.00 568.00 568.00 


Total $11683.25 
*Erroneously shown on invoice as $1666.00. 


4. Eight lots of tomatoes meeting the specifications of the 
foregoing contracts were shipped by motor trucks from Miami, 
Florida, in interstate commerce, to respondent at Baltimore, Mary- 
land. Upon arrival at destination, respondent accepted the toma- 
toes in compliance with said contracts of sale, and made no com- 
plaint with respect thereto. 


5. The total purchase price of the eight lots of tomatoes is 
$11,683.25, of which respodent has paid only $842.50 to com- 
plainant. 

6. Formal complaint was filed on September 4, 1952, which 
was within nine months after the several causes of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The facts thus admitted are that between April 25, 1952 and 
May 3, 1952, complainant contracted to sell to respondent the to- 
matoes set forth in Finding of Fact No. 3 for the total amount 
of $11,683.25; that tomatoes which conformed to the terms of 
the eight contracts of purchase and sale were shipped by com- 
plainant, in interstate commerce; and that respondent accepted 
the tomatoes upon arrival without complaint. Only one payment 
of $842.50 was made to complainant by respondent. 

Respondent’s failure to pay promptly the agreed purchase prices 
for the eight lots of tomatoes is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount 
of $10,840.75, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $10,840.75, with interest there- 
on at the rate of 5 percent per annum from June 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3324) 


M. A. KOELLER ORCHARDS v. F. W. FRAZIER, SR. PACA Doc. No. 
5843. Decided November 3, 1952. 


Failure to Pay Purchase Price for Apples and 
Trucking Expenses Incident Thereto — Default 


Where it is alleged that complainant sold to respondent a truckload of apples, 
and advanced certain trucking expenses incident to the transaction, but 
respondent failed to pay the purchase price and to repay complainant 
for the trucking expenses, and where respondent failed to file an an- 
swer, it is held, that his failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein, as provided by the 
rules of practice, and his failure to pay the purchase price and repay 
for the trucking expenses is a violation of section 2 of the act for which 
reparation should be awarded complainant, 
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Mr. Paul F. Grote, of Pittsfield, Illinois, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed November 13, 1951. Formal com- 
plaint was filed July 28, 1952. Complainant seeks an award of 
reparation in the amount of $165.90, the alleged purchase price 
of 12,840 pounds of apples sold and delivered to respondent during 
October 1951, and expenses incident thereto. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 19, 1952, and on the same date a copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent. 

Enclosed with the complaint and report of investigation was a 
letter notifying respondent that an answer to the complaint should 
be filed within 20 days after service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the complaint. 
Respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, M. A. Koeller, is an individual doing business 
as M. A. Koeller Orchards, whose address is Barry, Illinois. 


2. Respondent, F. W. Frazier, Sr., is an individual whose ad- 
dress is 1036 Scovel Street, Nashville, Tennessee. At the time of 
the transaction involved herein, respondent. was licensed under 
the act. 


8. On or about October 25, 1951, complainant, in the course 
of interstate commerce, and by oral contract, sold to respondent 
12,840 pounds of orchard run Golden Delicious apples, at $1.00 
per cwt., f.o.b., and advanced $37.50 for trucking expenses inci- 
dent thereto, making a total of $165.90. 

4. Apples meeting the specifications of the foregoing contract 


were shipped by motor truck from Barry, Illinois, in interstate 
commerce to respondent at Nashville, Tennessee. Respondent ac- 
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cepted the apples in compliance with said contract, and made no 
complaint with reference thereto. 


5. The total purchase price and expenses incident thereto to- 
tals $165.90, of which no part has been paid by respondent to 
complainant. 


6. Informal complaint was filed November 13, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint, 
as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the contract price of the 
apples and trucking expenses incident thereto is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $165.90, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $165.90, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3325) 


LONG ISLAND PRODUCE & FERTILIZER Co., INC. v. WARNOCK-CAL- 
HOUN, INC. PACA Doc. No. 5607. Decided November 3, 1952. 


Rejection of Commodity without Reasonable Cause 


Where complainant-seller shipped to respondent-buyer a truckload of U.S. 
No. 1, size A potatoes, in accordance with contract specifications, and 
respondent refused to accept the potatoes, stating that it lost money 
on a previous shipment on which complainant refused an adjustment, 
and that it anticipated a loss on the shipment in question, held, that 
respondent’s rejection of the present load of potatoes has no legal ba- 
sis, that the rejection was without reasonable cause, and is in violation 
of section 2 of the act, making respondent liable for damages sustained 
by complainant as a result of respondent’s unjustified rejection of the 


potatoes. 
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Long Island Produce & Fertilizer Co., Inc., of Long Island, New York, com- 
plainant, pro se. Warnock-Calhoun, Inc., of Swainsboro, Georgia, re- 
spondent, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaints were filed on June 1 and June 15, 1951. A 
formal complaint was filed July 13, 1951, in which complainant 
alleges rejection by respondent without reasonable cause of a 
shipment of potatoes sold and tendered to respondent in February 
1951. 

A copy of the report of investigation, made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on August 23, 1951. On the same date a copy of the formal 
complaint and a copy of the report of investigation were served 
upon respondent. Respondent filed an answer to the complaint 
on September 5, 1951, denying that the rejection was without 
reasonable cause and denying liability to complainant. for dam- 
ages sustained as a result of the rejection. 

Since the amount involved does not exceed $500, the issues are 
determined by the shortened method of procedure provided for 
in the rules of practice. Under this procedure, complainant filed 
a verified opening statement of facts. Respondent indicated a de- 
sire to have the answer to the complaint considered as its answer- 
ing statement. 


FINDINGS OF FACT 


1. Complainant, Long Island Produce & Fertilizer Co., Inc., 
is a corporation whose address is Marcy Avenue, Riverhead, New 
York. 


2. Respondent, Warnock-Calhoun, Inc., is a corporation whose 
address is Mill Street, Swainsboro, Georgia. At the time of this 
transaction, respondent was not licensed but was subject to li- 
cense under the act. On July 5, 1951, a license was issued to 
respondent upon payment of the annual fee, including arrearage 
covering the period during which this transaction occurred. 


8. On or about February 18, 1951, by oral contract and in the 
course of interstate commerce, complainant sold to respondent 
a truckload of U.S. No. 1, size A, Katahdin potatoes, at the agreed 
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price of $2.50 per 100-lb. sack, delivered at Swainsboro, Georgia, 
for a total sale price of $687.50. 


4. The brokerage firm of J. L. Budreau & Company, Savan- 
nah, Georgia, acted as agent for complainant in the transaction. 


5. On February 20, 1951, complainant shipped from Port Jef- 
ferson, New York, by truck operated by C. K. Nash of Fort Myers, 
Florida, in interstate commerce to respondent at Swainsboro, 
Georgia, the kind, quality, grade, and size potatoes called for by 
the contract of purchase and sale. 


6. Upon arrival at destination, complainant tendered to re- 
spondent, in compliance with the contract, the truckload of pota- 
toes described in Finding of Fact 3. Respondent refused to accept 
the potatoes and the shipment was diverted immediately to Jack- 
sonville, Florida. 


7. Complainant sold the truckload of potatoes to Conway, Inc., 
at Jacksonville, Florida, for $2.35 per 100-lb. sack, delivered. Aft- 
er deducting additional freight charges of $27.50, complainant 
realized net proceeds of $618.75 from the resale of the potatoes. 


8. The formal complaint was filed on July 13, 1951, which 
was within 9 months from the time the cause of action alleged 
therein accrued. 


CONCLUSIONS 


In attempting to justify its rejection of the potatoes in this 
case, respondent claims that it lost money on a previous shipment 
purchased from complainant, due to inferior quality. Respondent 
states that since complainant refused to grant any adjustment on 
the previous shipment, there was no reason to hope that any ad- 
justment would be made if the shipment in question was accepted. 
Respondent states in its answer to the complaint that, “We could 
most certainly see a loss for ourselves had we accepted.” There 
is no question that the potatoes called for by the contract were 
U. S. No. 1, size A. There is no question that potatoes meeting 
these specifications were shipped by complainant, since inspection 
of the shipment at Jacksonville, Florida, after rejection by re- 
spondent, showed the potatoes graded U. S. No. 1, size A, and 
that they contained no decay and no freezing injury. 

Respondent’s rejection of the potatoes, which appears to have 
been based principally upon what transpired in a previous trans- 
action having no connection with the instant case, has no legal 
basis. It is unfortunate that respondent sustained a loss in the 
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previous transaction referred to, but that does not in any way 
justify respondent’s rejection of the present shipment of potatoes. 
The record clearly shows that complainant fulfilled its contract 
in every respect. Respondent’s failure to fulfill its part of the 
contract was a violation of section 2 of the act and makes re- 
spondent liable for the damage sustained by complainant as a 
result of respondent’s unjustified rejection of the potatoes. Com- 
plainant should be awarded reparation and the facts should be 
published. 

Complainant realized net proceeds of $618.75 from the resale 
of the potatoes at Jacksonville, Florida. Deducting this figure from 
the original sale price of $687.50 indicates a loss sustained by 
complainant in the amount of $68.75. The $7.50 fee for inspection 
of the potatoes at Jacksonville is considered as cost of procuring 
evidence and, therefore, is not allowable. 


ORDER 
Within 30 days from the date of this decision, respondent, War- 
nock-Calhoun, Inc., shall pay to complainant, Long Island Prod- 
uce and Fertilizer Co., Inc., as reparation, $68.75, with interest 


thereon at the rate of 5 percent per annum from March 1, 1951, 
until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3326) 


PACA Doc. No. 5772. Decided November 3, 1952. 


Dismissal — Settlement between Parties 


Where complainant’s attorneys notified the Department that the claims of 
the parties had been settled and submitted a stipulation executed by 
attorneys of the parties for dismissal of the proceeding, the complaint 
and counterclaim are dismissed. 

Messrs. Chaffe, McCall, Toler & Phillips, of New Orleans, Louisiana, for 
complainant. Mr. Harold Taft King, of Denver, Colorado, for respond- 
ent. Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On May 12, 1952, complainant filed a formal complaint against 
respondent seeking an award of reparation in the amount of 
$2,142.70, the alleged purchase price of a truckload of bananas 
sold and delivered to respondent during January 1952. In an an- 
swer filed June 19, 1952, respondent admitted the purchase. By 
way of counterclaim, respondent alleged that complainant failed 
to deliver a truckload of bananas also purchased during January 
1952, and that it sustained damages of $758.96, which should be 
offset against the amount found due on complainant’s cause of 
action. 

Complainant’s attorneys advised the Department by letter dated 
October 15, 1952, that the claims of the parties had been amicably 
settled. Enclosed was a stipulation for dismissal of the proceed- 
ing executed by the attorneys for the parties on September 15, 
1952. Accordingly, the complaint and counterclaim are hereby dis- 
missed. 

Copies hereof shall be served upon the parties. 


(No. 3327) 


Doc TREON PRODUCE COMPANY v. NATHAN GORDON. PACA Doc. 
No. 5849. Decided November 10, 1952. 


Failure to Pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent a carload of mixed 
vegetables, that the latter accepted the vegetables upon delivery but 
failed to pay the balance of the purchase prices therefor, and where 
respondent failed to file an answer, held, that respondent’s failure to 
file an answer to the complaint constitutes an admission of the facts 
alleged therein and a waiver of oral hearing, and that respondent’s 
failure to pay the balance of the purchase price is in violation of sec- 
tion 2 of the act, for which complainant should be awarded reparation. 

Southern Traffic Bureau, of Harlingen, Texas, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 23, 1951. Formal complaint 
was filed August 17, 1951. Complainant seeks an award of rep- 
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aration in the amount of the alleged unpaid balance of the pur- 
chase prices of one carload of mixed vegetables sold and delivered 
to respondent in January 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 1, 1951. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on August 29, 1951. Copies of supplemental report of investiga- 
tion were served upon complainant and respondent on September 
18, 1952, and September 11, 1952, respectively. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Roland G. Treon, doing busi- 
ness as Doc Treon Produce Company, whose address is Browns- 
ville, Texas. 


2. Respondent is an individual, Nathan Gordon, whose address 
is 5th and Neale Streets, N.E., Washington, D. C, At the time 
of the transaction involved herein, respondent was licensed under 
the Act. 


8. In the course of interstate commerce, and by contract in 
writing, complainant, on June 10, 1951, sold to respondent the 
following vegetables at the prices indicated, f.o.b. shipping point, 
plus topice: 

150 bu. Mustard greens at $1.85 $277.50 
125 bu. Turnip greens at 1.75 218.75 
25 crs. Broccoli, 28s at 5.75 143.75 
25 hf. crs. Beets, 8s at 2.35 58.75 
35 la. crs. Carrots, 6s at 3.25 113.75 
25 hf. crs. Savoy cabbage at 2.35 58.75 
25 bu. Collards at 2.10 52.50 
75 bu. Collards-Broc. Tops at 1.40 105.00 
180 sax. Cabbage at 2.90 522.00 

Topice 60.00 


Total $1610.75 
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4. Vegetables meeting the specifications of the foregoing con. 
tract were shipped in car PFE 74953 from Elsa, Texas, in inter. 
state commerce, to respondent at Washington, D. C. Upon arrival 
at destination, respondent accepted the vegetables in compliance 
with said contract of sale, and made no complaint with respect 
thereto, except as to the turnip greens and sacked cabbage on | 
which it was agreed a “reasonable allowance” would be made. 

5. The total purchase price of the carload of vegetables is 
$1,610.75. Respondent claimed and was granted credit of $391.03 F 
on the turnip greens and sacked cabbage, and also paid $209.72 
to respondent, for a total credit of $600.75, leaving the sum of F 
$1,010 due and owing to complainant. 

6. Formal complaint was filed August 17, 1951, which was § 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal com- — 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of F 


practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the full agreed purchase 
prices for the carload of vegetables is in violation of section 2 F 
of the Act. Complainant should be awarded reparation in the 
amount of $1,010, with interest, and the facts should be published. 


ORDER 

Within 80 days from the date of this order, respondent shall | 

pay to complainant, as reparation, $1,010, with interest thereon | 

at the rate of 5 percent per annum from July 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3328) 


SNIVELY GROVES. INC. v. GARZA PRODUCE. PACA Doc. No. 5847. | 
Decided November 10, 1952. 


Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent a truckload of or- | 
anges, and the latter accepted the oranges upon delivery, but failed to 
pay the purchase price therefor, and where respondent failed to file an 
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answer, held, that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged therein and a waiver of 
oral hearing, and its failure to pay the balance of the purchase price 
is in violation of section 2 of the act for which complainant should be 
awarded reparation. 

Mr. A. E. Fowler, of Winter Haven, Florida, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on June 20, 1952. Formal complaint 
was filed on August 18, 1952. Complainant seeks an award of rep- 
aration in the amount of the purchase price of oranges sold and 
delivered to the respondent during February 1952. 

A copy of the formal complaint and a copy of the report of 
of investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on September 21, 
1952. A copy of the report of investigation was served upon com- 
plainant’s agent on September 19, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Snively Groves, Inc., is a corporation, whose 
address is Post Office Box 1312, Winter Haven, Florida. 


2. Respondent is a partnership composed of Joe S. Garza, Jr. 
and Rey S. Garza, trading as Garza Produce, whose address is 
300 Buena Vista Street, San Antonio, Texas. At the time of this 
transaction, respondent was not licensed, but was subject to li- 
cense under the Act. Subsequently, a license was issued to re- 
spondent upon payment of the required fee and arrearage cover- 
ing operations prior to issuance of the license. 


8. On or about February 14, 1952, in the course of interstate 
commerce, through negotiations conducted by broker G. F. Donald 
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who issued a Standard Memorandum of Sale, the parties entered 
into an agreement for the sale by complainant to respondent of 
60 boxes of oranges (30 boxes 200 size and 30 boxes 250 size) 
at $2.25 per box, 2240 5-lb. sacks of oranges at 17 cents per sack, 
and 30 boxes of Temple oranges at $1.75 per box, f.o.b. Winter 
Haven, Florida, for shipment on February 15, 1952, as part of 
a pooled truckload of oranges. 


4. On February 15, 1952, complainant shipped in respondent’s 
truck from Winter Haven, Florida, in interstate commerce, to re- 
spondent at San Antonio, Texas, 60 boxes of oranges (30 boxes 
200 size and 30 boxes 250 size) 2240 5-lb. sacks of oranges and 
30 boxes of Temple oranges, all meeting the specifications of the 
contract. Respondent accepted the oranges in compliance with 
said contract of purchase and sale and made no complaint with 
respect thereto. 


5. The total purchase price of the oranges delivered to re- 
spondent is $568.30, no part of which has been paid by respond- 
ent to complainant. 


6. Formal complaint was filed on August 18, 1952, which was 


within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the complaint con- 
stitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided by the rules of practice (7 
CFR 47.8(c)). 

Attached to the complaint as an exhibit is a letter addressed to 
complainant’s representative by respondent, promising to pay 
“your money” within ten days. Another exhibit attached to the 
complaint is a copy of a letter dated May 29, 1952, wherein com- 
plainant’s representative acknowledged the above letter from re- 
spondent and stated that complainant granted the additional time 
requested. However, no payment was made by respondent to com- 
plainant. 

Respondent’s failure to pay promptly the agreed purchase 
prices for the oranges is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $568.30, 
with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
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pay to complainant, as reparation, $568.30, with interest thereon 

at the rate of 5 percent per annum from March 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3329) 


PACA Doc. No. 5545. Decided November 10, 1952. 


Dismissal — Payment Properly Made on Consignment Basis 


Where the evidence shows that the contract in dispute was not one of pur- 
chase and sale as contended by complainant, but was one of consignment, 
and that proper accounting and payment has been made to complainant 
on a consignment basis, the complaint should be dismissed. 


Evidence — Burden of Proof to Establish Contract of Purchase and 
Sale 


The burden is on complainant to establish by a preponderance of the evidence 
that the agreement was one of purchase and sale as alleged. 


Hooper Farms, of Apopka, Florida, complainant, pro se. Mr. S. W. Roberts, 
d.b.a. Seminole Produce Distributors, of Lakeland, Florida, respondent, 
pro se. Mr. Cleve W. Allen, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


On January 29, 1951, a formal complaint for an award of rep- 
aration was filed by complainant against respondent pursuant to 
the provisions of the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). A copy of the formal 
complaint and a copy of the report of investigation, prepared by 
the Regulatory Division, Fruit and Vegetable Branch, were served 
on the respondent on May 15, 1951, and a copy of the report 
of investigation was served on the complainant on May 11, 1951. 
The respondent filed an answer on June 11, 1951. 

Complainant alleges that on or about June 19, 1950, by oral 
contract, it sold to respondent one carload of 480 crates U. S. 
Fancy sweet corn at an agreed price of $3.00 per crate, delivered 
to * * *; that the carload of corn was shipped from * * *, 
on June 18, 1950, to * * *, and on June 19 the shipment was 
diverted to * * *, that the respondent has paid complainant 
$444.18, leaving a balance due of $535.90, which he refuses to pay. 

In his answer to the complaint, respondent denies the material 
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allegations, and specifically denies that he ever bought, or that 
complainant sold to him the car of corn as alleged, but alleges 
that the corn was consigned to respondent. 

An oral hearing was held at * * * on November 15, 1951, 
at which there appeared * * *, members of complainant firm, 
and * * *, the respondent, who were the only witnesses. 


FINDINGS OF FACT 
1. Complainant, * * *, is a partnership composed of 
* ¥* *, whose addressis * * *, 


2. Respondent is an individual, * * *, doing business as 
* * *, whose address is * * *,. At the time of the transac- 
tion complained of, respondent was licensed under the Act. 


8. On or about June 19, 1950, in the course of interstate com- 
merce, the parties entered into an oral consignment agreement 
for the handling of a car of corn shipped by complainant from 
* * * on June 18, 1950, consigned to his broker, * * *. The 
agreement provided that respondent should arrange with the 


* * * for the receipt and handling of the corn for the account 
of * * *, The agreement also provided that complainant di- 
vert the car tothe * * *, 


4. Pursuant to the agreement between the parties, respondent 
arranged with the * * * to receive the shipment on consign- 
ment for the account of * * *, and the agreement was con- 
firmed by * * *. Complainant diverted the car as agreed. The 
corn was sold by the * * * and an account sales rendered to 
the * * *, which latter company forwarded to complainant 
an account sales showing net proceeds of $444.18 and a check in 
this amount. Complainant received the payment of $444.18. 


5. The formal complaint was filed on January 29, 1951, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


Complainant’s claim is based upon an alleged breach of an oral 
contract of purchase by the respondent of a carload of corn, which 
the respondent claims was consigned to him. Complainant’s right 
to recover depends upon the existence of a contract of purchase 
and sale, as alleged by it. This is the only issue made by the com- 
plaint and the answer, and the burden is on the complainant to 
establish by a preponderance of the evidence that the agreement 
made was one of purchase and sale. Anonymous, 7 AD 486; and 
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Anonymous, 7 AD 579. Only the parties to the agreement testified 
and their testimony is in direct conflict. 

* * * testified that the handling of complainant’s corn was 
by their broker, * * *, with whom they had an agreement to 
handle their corn on an f.o.b. basis, but that when he was unable 
to sell on an f.o.b. basis, they reserved the right to take the corn 
over and handle it themselves in any manner they saw fit, and 
that, during the course of the harvesting of their corn, the prices 
began to break along the line and the demand was apparently 
falling off for Florida corn. Further, * * * testified that about 
June 15 or 16,in * * *, while waiting to use the telephone, 
* * * had a long distance call and in his conversation it was 
evident that he was negotiating a deal to dispose of sweet corn 
on a price basis of $2.50 per crate; that after the conversation 
* * * remarked that the corn market was getting very tight 
and * * * suggested that they had some very good corn that 
they would like to get him to handle, and that * * * stated 
that he was under obligation to * * * to handle his corn in 
preference to that of others. * * * testified that he stated to 
* * * at the time that they were not interested in consigning 
any corn. * * * testified further that the respondent, * * *, 
came to him on June 19, 1950, and told him that he could sell a 
car of U. S. Fancy sweet Florida corn, delivered to Cincinnati, 
Ohio, for $3.00 per crate; that he called his broker, * * *, 
who informed him that he had a car en route to * * *, and 
that he, * * *, told * * * that he could divert the car to 
Cincinnati on the order. There was no memorandum or other 
writing and no invoice was rendered by the complainant. 

* * * testified that he was handling for * * * a portion 
of their pack; that at no time did he ever sell a car of corn for 
them on an f.o.b. basis or on a delivered basis; that every car 
they gave him was consigned at their request; that they did not 
allow him any markets in the East, and that he had to confine 
his consignments to markets off the Eastern Seaboard. * * * 
testified that * * * came to him and asked if he was in a po- 
sition to handle a car of corn. * * * stated that he had a car 
at Savannah shipped there for * * * to handle and that * * * 
was not able to place the car. * * * said that he obtained the 
permission of * * * to handle the corn for * * * and told 
him that * * * was the only place he thought he could place 
the corn, and that * * * said “Call them and see what you can 
do.” * * * stated that he called * * * and asked them if 
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they could handle a car of corn for him, doing business on joint 
account with * * *; that * * * said the market was $3.00 
that morning, and that he could use the car if it was routed out 
the day before and could be diverted immediately; otherwise he 
could not use the corn because he was obligated to handle a car 
shipped that day, * * * testified that he turned around to 
* * * and told him what * * * had said andthat * * * 
agreed that the car be diverted to * * *. Further, * * * 
testified that he did not buy the car of corn and that it was di- 
verted to him to be sold for the account of * * * with * * * 
acting as their agent there. The letters from the * * * and 
* * * to the Department, exhibits 6 and 7 to the investigation 
report, and the letter from * * * to Mr. Curry, Chief, Regu- 
latory Division, Fruit and Vegetable Branch, tend to corroborate 
the testimony of * * *, 

The handling of the corn has been accounted for to the com- 
plainant on a consignment basis. 

Evidently * * * could not sell the corn on an f.o.b. basis 
and * * * agreed that the shipment be diverted to * * *. 
* * * received the shipment, made sales of the corn, and ac- 
counted therefor to * * *, who made a report of the sales 
and remittance to cover the shipment. On consideration of all of 
the evidence, including the investigation report, it is concluded 
that complainant has not sustained the burden of proving that 
his contract with respondent was one of purchase and sale as al- 
leged in the complaint, and that his alleged loss was a result of 
a breach of such contract by the respondent. Therefore, the com- 
plaint should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies hereof shall be served on the parties. 


(No. 3330) 


EpGAR KLEINHAUS COMPANY v. BECK-KASSEL (U.S.A.) INC. 
PACA Doc. No. 5841. Decided November 12, 1952. 


Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent two lots of potatoes, 
and the latter accepted the potatoes upon delivery, but failed to pay the 
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purchase price therefor, and where respondent failed to file an answer, 
held, that respondent’s failure to file an answer to the complaint con- 
stitutes an admission of the facts alleged therein and a waiver of oral 
hearing, and that its failure to pay the purchase price is in violation 
of section 2 of the act for which complainant should be awarded rep- 
aration. 

Mr. Abraham Elkins, of New York, N. Y., for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed February 21, 1952. Formal com- 
plaint was filed June 20, 1952. Complainant seeks an award of 
reparation in the amount of the alleged purchase prices of two 
lots of potatoes sold and delivered to respondent in December 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant’s attorney on July 30, 1952. A copy of the report of investi- 
gation and a copy of the formal complaint were served upon re- 
spondent on August 1, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant, Edgar Kleinhaus Company, is a partnership 
composed of Paul T. Doran and Barton Salmon, whose address 
is 217 West Street, New York 13, N. Y. 


2. Respondent, Beck-Kassel (USA), Inc., is a corporation 
whose address is 32 Broadway, New York 4, New York. At the 
time of the transactions involved herein, respondent was not li- 
censed, but was subject to license under the Act. Respondent sub- 
sequently paid arrearage for one year, dating from October 1951, 
which covered the time of these transactions. 


3. In the course of foreign commerce and by contracts in writ- 
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ing, complainant sold to respondent the following 2 lots of pota- 
toes on the dates and terms indicated: 


12-3-51 300 bags U.S. No. 1, Size B potatoes, at $2.00, FAS N.Y., $600.00 
12-13-51 594 bags U.S. No. 1, Size B potatoes, at $1.88, FAS N.Y., 1116.72 


Total $1716.72 


4. Two lots of potatoes meeting the specifications of the fore- 
going contracts were delivered to respondent at (1) United Fruit 
Line, Pier No. 2, in New York, and (2) Bull Line Pier, in New 
York, for shipment in foreign commerce. Respondent accepted 
both lots of potatoes in compliance with said contracts of sale, 
and made no complaint with respect thereto. 


5. The total purchase price of the 2 lots of potatoes is $1,- 
716.72, no part of which has been paid by respondent to com- 
plainant. 


6. Formal complaint was filed June 20, 1952, which was within 
9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase 
prices for the two lots of potatoes is in violation of section 2 of 
the Act. Complainant should be awarded reparation in the amount 
of $1,716.72, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,716.72, with interest thereon 
at the rate of 5 percent per annum from January 1, 1952, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3331) 


Louis L. JACOB, INC. v. BRADFORD FRUIT & PRODUCE Co. PACA 
Doc. No. 5846. Decided November 12, 1952. 


Failure to Pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent three lots of citrus 
fruits and vegetables at certain prices, and the latter accepted the com- 
modities upon delivery, but failed to pay the balance of the purchase 
prices, and where respondent failed to file an answer, held, that re- 
spondent’s failure to file an answer to the complaint constitutes an 
admission of the facts alleged therein and a waiver of oral hearing, and 
its failure to pay the agreed purchase prices is in violation of section 
2 of the act for which complainant should be awarded reparation. 


Louis L. Jacob, Inc. of Orlando, Florida, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed January 25, 1952. Formal com- 
plaint was filed September 16, 1952. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase prices of three lots of citrus fruits and vegetables sold 
and delivered to respondent in November and December 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 22, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized with- 
out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Louis L. Jacob, Inc., is a corporation, whose 
address is 1251 Atlanta Avenue, Orlando, Florida. 
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2. Respondent is an individual, J. D. McCartney, doing busi- 
ness as Bradford Fruit & Produce Company, whose address is 
Bradford, Tennessee. At the times of the transactions involved 
herein, respondent was licensed under the act. 


3. In the course of interstate commerce and by written and 
oral contracts, complainant sold to respondent the following three 
lots of citrus fruits and vegetables on the dates and terms indi- 
cated : 

Nov. 30, 1951 119 Boxes U.S. No. 1 oranges at $2.50  f.o.b. $297.50 


150 “ © 2 $ at 225 “ 837.50 
Chin . - * at 216 “ 144.05 


336 Total $779.05 


Dec. 7, 1951 9 Boxes U.S. No. 1 oranges at $2.25 f.o.b. $ 20.25 
3. = e at 2.15 # 47.30 
500 8 lb. bags t...420.,.¢ 121.50 
50 20 lb“ - x Ss “ 28.75 
40 bb. “ " at 1.075 “ 53.75 
150 50 Ib. sacks cabbage at 3.50 - 525.00 
25 crates Pascal celery at 3.35 - 83.75 


806 Total $880.30 


Dec. 15, 1951 31 Boxes U.S. No. 1 oranges at $2.50  f.o.b. $ 77.50 
i ” ” ? at 2.25 - 200.25 
100° s e " at 2.15 " 279.50 
25 crates Pascal celery at 3.25 - 81.25 


275 Total $638.50 


4. Three lots of citrus fruits and vegetables meeting the spec- 
ifications of the foregoing contracts were shipped from loading 
points in the State of Florida in interstate commerce to respond- 
ent at Bradford, Tennessee; the citrus fruits sold to respondent 
on November 30, 1951, in car ACL 18513, and the two lots of 
citrus fruits and vegetables sold to respondent on December 7 
and December 15, 1951, by motor truck belonging to respondent. 
Upon arrival at destination, respondent accepted the shipments 
in compliance with said contracts of sale, and made no complaint 
with respect thereto. 


5. The total purchase price of the three lots of citrus fruits 
and vegetables is $2,297.85, of which respondent has paid only 
$597.72 to complainant. 

6. Informal complaint was filed January 25, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Complainant’s claim contains a $75 item in connection with a 
prior transaction, of which no adequate explanation appears in 
the record. For this reason, and also since it is not sufficiently 
clear that this is a matter over which the Department has juris- 
diction, the $75 is not allowable. 

Respondent’s failure to pay promptly the agreed purchase 
prices for the three lots of citrus fruits and vegetables is in vio- 
lation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $1,700.13, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent should 
pay to complainant, as reparation, $1,700.13, with interest there- 
on at the rate of 5 percent per annum from January 1, 1952, until 


paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3332) 


MARTIN FELKINS v. MORRIS ORENSTEIN. PACA Doc. No. 5549. 
Decided November 12, 1952. 


Failure to Pay Balance of Purchase Price — Inspection — 
Suitable Shipping Condition 


Where the dispute involved price, and the evidence. shows that respondent 
had full opportunity to inspect the watermelons prior to purchase, that 
a price of 35¢ each, f.o.b. shipping point, was agreed upon, and that 
respondent remitted to complainant the proceeds of the resale, held, the 
respondent’s failure to pay the full purchase price promptly (computed 
at 35¢ per melon) is a violation of the act for which reparation should 
be awarded complainant. 


Effect of Purchase on Basis of Inspection — Inapplicability of 
Implied Warranty of Suitable Shipping Condition 


If a buyer purchases produce solely on the basis of his own inspection, he 
is liable for the purchase price regardless of any subsequent deteriora- 
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tion of the produce and the implied warranty of suitable condition is 
inapplicable. 


Messrs. Pringle & Pringle, of Leesburg, Forida, for compainant. Mr. Harry 
Hartman, of Messrs. Levy & Hartman, of New York, New York, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed May 14, 1951, complainant seeks rep- 
aration in the amount of $1,072.75, which sum allegedly repre- 
sents the balance due on 5,065 watermelons sold to the respondent 
on or about June 10, 1950, at a price of 35¢ per watermelon, or 
a total purchase price of $1,772.75 f.o.b. shipping point. 

A copy of the report of investigation prepared by the Regula- 
tory Division, Fruit ahd Vegetable Branch, was served upon com- 
plainant’s attorneys by registered mail on June 6, 1951. On June 
21, 1951, respondent was personally served with a copy of the 
formal complaint and a copy of the report of investigation. Re- 
spondent filed an answer on June 22, 1951, alleging that com- 
plainant was paid the sum of $700 in full payment of all good 
watermelons, at the rate of 15¢ each. Respondent avers that some 
of the watermelons shipped by complainant were sour, cracked 
and green, and never ripened and were not merchantable or sal- 
able. 

Oral hearing was held at New York City on January 2, 1952, 
at which respondent was represented by counsel. Four witnesses 
testified for respondent. No one appeared for complainant at the 
hearing. The deposition testimony of four complainant witnesses 
was received in evidence. 


FINDINGS OF FACT 


1. Complainant is an individual, Martin Felkins, whose post 
office address is Route 2, Box 191, Leesburg, Florida. 


2. Respondent is an individual, Morris Orenstein, whose post 
office address is 1809 Longfellow Avenue, New York, New York. 
Respondent was licensed under the act at the time of the trans- 
action involved in this proceeding. 


3. On or about June 10, 1950, in the course of interstate com- 
merce, complainant sold to respondent 5,000 watermelons at the 
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agreed price of 35¢ per watermelon, or a total price of $1,750, 
f.o.b. Lisbon, Florida. Prior to the sale, respondent inspected or 
had full opportunity for inspection of the melons. 


4. Respondent transported the watermelons in four trucks 
from Lisbon, Florida, to New York, New York. Respondent re- 
sold the watermelons for $700, which sum he sent to complainant 
on June 22, 1950, by Western Union money order. On June 23, 
1950, Western Union wired respondent that complainant had re- 
fused to accept the $700 money order. On the same day, com- 
plainant wired respondent he would not accept $700, that he 
wanted “$35 A HUNDRED”, and unless respondent wired the 
money the matter would be turned over to a lawyer. 


5. On June 30, 1950, complainant sent the following wire to 
respondent: “PLEASE RETURN $700 CHECK YOU SENT ON 
ACCOUNT. MUST HAVE SOME MONEY QUICK, THANKS.” 
On July 1, 1950, respondent sent a reply wire to complainant, as 
follows: “WAS AFRAID TO KEEP THE MONEY WITH ME 
SO DEPOSITED IN BANK. BANKS ARE CLOSED ON SAT- 
URDAY WILL WIRE IT MONDAY MORNING.” On or about 
July 3, 1950, respondent sent $700 to complainant in part pay- 
ment of the purchase price. There is now due and owing to com- 
plainant from respondent the difference between the agreed pur- 
chase price of $1,750 and the sum remitted to complainant by 
respondent $700, or $1,050, no part of which has been paid. 


6. Informal complaint was filed on February 12, 1951, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The parties are in dispute as to the price per melon agreed 
upon. Complainant contends it was 35 cents. Respondent testified 
the agreement called for a price of 15 cents per melon, and, that 
in remitting the sum of $700, complainant has been paid in full 
for the number of watermelons which respondent received. Other 
than respondent’s testimony, there is no evidence of record to 
support his view that the contract called for a price of 15 cents 
per melon. On the other hand, complainant’s testimony is cor- 
roborated by his wife who testified that she was present at the 
time the parties negotiated the sale and heard respondent agree 
to pay 35 cents each for the melons. Further corroboration of 
complainant’s testimony is found in the affidavit of G. Q. Ward 
(Inv. Rep. Ex. 3) who swore he was present when the parties 
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agreed upon a price and that respondent “made a definite deal 
with Martin Felkins to buy said watermelons at Thirty-five cents 
(35¢) each.” 

That a price of 35 cents per melon was agreed to by the parties 
is further evidenced by the fact that immediately upon receipt of 
respondent’s $700 money order, complainant refused to accept it 
and so advised respondent by wire wherein complainant expressly 
stated he wanted “$35 A HUNDRED.” Later on June 30, 1950, 
when complainant wired respondent to return the $700, he re- 
ferred therein to the original remittance having been sent by re- 
spondent “ON ACCOUNT.” If the agreement called for melons at 
15 cents each, as contended by respondent, no valid reason suggests 
itself why complainant would have refused to accept the $700, 
since that sum would have constituted almost payment in full, on 
the basis of 5,000 melons having been shipped. We are satisfied 
that the preponderant evidence of record shows the parties agreed 
to a price of 35 cents per melon, and it is so concluded. 


The evidence is undisputed that before purchasing the melons, 
respondent had full opportunity to inspect them and that he did 
in fact examine half of the melons loaded aboard the first trailer 
truck. Four deposition witnesses for complainant testified that 
respondent saw the melons before purchasing them. Respondent 
testified that respondent saw the melons before purchasing them. 
Respondent testified that at no time did he desire to buy the 
melons and that he finally purchased them only after being coaxed 
to do so by complainant. While this may be true, we cannot, of 
course, recognize a defense based on persuasion or enticement, 
particularly where, as here, the record shows respondent has been 
engaged in the business of growing, buying and selling water- 
melons for over forty-six years. According to respondent, he 
wished to avoid trouble in his dealings with complainant. Re- 
spondent testified to a previous unfortunate experience when (T. 
p. 37) “They had me by the neck and tied me under a truck.” 
However, there is nothing in the record here to show that re- 
spondent was threatened or intimidated in such manner as to be 
forced to negotiate the contract under duress. Had such a show- 
ing been made, then the validity of the contract would be for con- 
sideration. In its absence, we can only conclude that the parties 
entered into a valid, binding contract. 

If a buyer purchases produce solely on the basis of his own in- 
spection, he is liable for the full purchase price regardless of any 
subsequent deterioration in the produce. In such circumstances, 
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the implied warranty of suitable shipping condition is inapplic- 
able. Abe Horwitz v. Mert Baker, 10 A.D. 864. Respondent admits 
he observed the loading of one-half the melons placed aboard the 
first trailer truck. There appears to be no question but what he 
could have availed himself of the opportunity to make a complete 
examination of all the melons. It is concluded, therefore, that re- 
spondent purchased the melons after personal inspection and is 
liable to complainant for the unpaid balance of the agreed pur- 
chase price. 

The exact number of melons received by respondent is not clear 
from the record. The complainant alleges a sale of 5,065 melons. 
However, in his deposition testimony, after being asked to give 
the total purchase price, complainant replied: “5,000 melons at 
35¢ was $1,750.” Respondent offered no evidence whatever as to 
the number of melons he received. Accordingly, we accept the fig- 
ure of 5,000 melons as being the number involved in this pro- 
ceeding. 

Respondent’s failure to make full payment of the purchase price 
of the watermelons to complainant is a violation of section 2 of 
the Act. Reparation should be awarded complainant in the amount 


of $1,050, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this order, respondent shall 
pay complainant, as reparation, the sum of $1,050, with interest 
thereon at the rate of 5 percent per annum from July 1, 1950, un- 
til paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3333) 


SouTH JERSEY PRODUCE COOPERATIVE Assoc. INC. v. FLORIDA To- 
MATO DISTRIBUTORS. PACA Doc. No. 5848. Decided November 
13, 1952. 


Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent 150 bushels of sweet 
potatoes, and the latter accepted the potatoes upon delivery, but failed 
to pay the purchase price therefor, and where respondent failed to file 
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an answer, held, that respondent’s failure to file an answer to the com- 
plaint constitutes an admission of the facts alleged therein and a waiver 
of oral hearing, and its failure to pay the purchase price is in violation 
of section 2 of the act for which complainant should be awarded rep- 
aration. 

Mr. Charles I. Williams, of Vineland, New Jersey, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 25, 1952. Formal complaint 
was filed August 22, 1952. Complainant seeks an award of repara- 
tion in the amount of the alleged purchase price of 150 bushels 
of sweet potatoes sold and delivered to respondent in January 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 20, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on September 19, 1952. 

. At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 

1. Complainant, South Jersey Produce Cooperative Associa- 
tion, Inc., is a corporation, whose address is P. O. Box 385, Vine- 
land, New Jersey. 

2. Respondent is an individual, Max Wasserman, doing busi- 
ness as Florida Tomato Distributors, whose address is Jackson- 
ville Produce Market, Jacksonville, Florida. At the time of the 
transaction involved herein, respondent was licensed under the 
Act. 

8. In the course of interstate commerce, and by oral contract, 
complainant, on January 8, 1952, sold to respondent 150 bushels 
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of “grade 1” sweet potatoes, at $4.35 per bushel, for a total price 
of $652.50, f.o.b. Vineland, New Jersey. 

4. Sweet potatoes meeting the specifications of the foregoing 
contract were shipped by complainant by motor truck from Vine- 
land, New Jersey, in interstate commerce, to respondent at Jack- 
sonville, Florida. Upon arrival at destination, respondent accepted 
the sweet potatoes in compliance with said contract and made no 
complaint with respect thereto. 

5. The total purchase price of the sweet potatoes is $652.50, 
no part of which has been paid by respondent to complainant. 

6. Formal complaint was filed August 22, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase price 
for the 150 bushels of sweet potatoes is in violation of section 2 


of the Act. Complainant should be awarded reparation in the 
amount of $652.50, with interest, and the facts should be pub- 
lished. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $652.50, with interest thereon 
at the rate of 5 percent per annum from February 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3334) 
PACA Doc. No. 5478. Decided November 13, 1952. 


Dismissal — Proof Proration Necessary and Proper 


Where complainant-purchaser seeks damages based upon respondent-seller’s 
failure to make full delivery under Northwest Frozen Foods Association 
contracts, which contracts contain provision as to prorating delivery in 
case of crop shortage, and where respondent-seller has sustained the 
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burden of proving that proration was necessary and proper, and that 
complainant was not entitled to additional deliveries, held, the complaint 
should be dismissed. 


Prorate Deliveries not Condition Precedent to Action for Reparation 


Where contract provided that seller shall prorate available stocks if seller 
becomes unable to make full delivery by reason of designated cause be- 
yond its control, and that buyer may request seller to produce certifi- 
cates from Northwest Frozen Foods Association justifying delivery, 
held, buyer was not obligated to avail itself of right to appeal to the 
Northwest Frozen Foods Association as a condition precedent to an ac- 
tion by the buyer before the Department for damages. 


Messrs. Charles C. M. Peterson and Edward R. Harvey, of Portland, Oregon, 
for complainant. Messrs. James C. Dezendorf and James H. Clarke, of 
Koerner, Young, McCulloch & Dezendorf, of Portland, Oregon, for re- 
spondent. Mr. Robert G. Rue, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving the-alleged failure of respondent to deliver frozen straw- 
berries in accordance with contract terms. Informal complaint 
was filed with the Department on October 3, 1949. A formal com- 
plaint was filed October 30, 1950, and a copy thereof was served 
upon respondent on January 16, 1951, by registered mail. Copies 
of the report of investigation were served upon complainant on 
January 15, 1951, and upon respondent January 16, 1951, by reg- 
istered mail. Complainant alleges that on or about May 31, 1949, 
respondent, acting through its brokers by contract in writing, sold 
to complainant 2000 30-pound tins of frozen 3 plus 1 Marshall 
strawberries, f.0.b. cold storage, * * *, at an agreed price of 
1914¢ per pound, or for a total purchase price of $11,700. Com- 
plainant further alleges that thereafter respondent shipped only 
184 30-pound tins, refusing further delivery, and that by such re- 
fusal to deliver complainant suffered a loss and was damaged in 
the sum of $1,634.40, the difference between the contract price 
and the price complainant was obliged to pay in order to meet 
its requirements and commitments. 

Respondent in its answer filed February 14, 1951, set out an 
earlier contract dated May 20, 1949, which provided for the sale 
and delivery of one carload of frozen strawberries of approxi- 
mately the same quality, grade, and pack as those covered by the 
contract of May 31, 1949, which earlier contract was completely 
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fulfilled. Respondent attempts to justify its failure to deliver upon 
certain provisions of the contract allowing respondent to prorate 
available stocks among its purchasers in the event of its failure 
to make full delivery by reason of, among other causes and con- 
ditions, crop damage. Respondent contends that a proper pro rata 
delivery should be based upon both contracts. Respondent also 
raises the question of the Department’s jurisdiction over this 
cause for the reason that complainant has failed to avail itself of 
the contract provisions for determination of proper pro rata de- 
livery. 

Pursuant to respondent’s request, an oral hearing was held at 
* * *, on October 10, 1951. Both parties were represented by 
counsel. The deposition of * * *, who was assistant to the 
president of complainant company at the time of the transactions 
herein involved, together with the attached exhibits, was received 
in evidence. Complainant’s exhibits attached to the complaint 
were also offered and received in evidence. The respondent, * * *, 
his broker, * * *, and * * * testified on behalf of re- 
spondent. 


FINDINGS OF FACT 


1. Complainant, * * *, is an Illinois corporation having 
its principal place of business at * * *. 


2. Respondent, * * *, is a partnership composed of * * *, 
whose post office address was * * *. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about May 31, 1949, in the course of interstate com- 
merce, respondent through its broker, * * * of * * *%, 
entered into a written agreement with complainant whereby re- 
spondent agreed to sell and complainant agreed to purchase one 
carload of frozen Marshall strawberries, namely, 2000 30-pound 
tins of 3 plus 1, U. S. No. 1, 54” to 114”, 1949 crop and pack at 
the agreed price of 1914¢ per pound. The respondent subsequently 
shipped and delivered to complainant 184 30-pound tins pursuant 
to the contract and refused to make further delivery. 


4. On or about May 20, 1949, in the course of interstate com- 
merce, respondent, through its broker, * * *, entered into a 
written agreement with complainant whereby respondent agreed 
to sell and complainant agreed to purchase one carload of frozen 
strawberries of approximately the same quality, grade, and pack 
as those covered by the written agreement entered into between 
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the parties and described in Finding of Fact No. 3. Full perform- 
ance was made thereon on or about June 7, 1949. 


5. Both contracts entered into by and between the parties and 
described in Finding of Fact No. 3 and Finding of Fact No. 4 
provided that in case the seller was unable to make full delivery 
by reason of certain designated causes or conditions beyond the 
seller’s control, including crop damage, the seller should prorate 
his available stocks. 


6. Because of unexpected crop damage and crop shortage be- 
yond respondent’s control in the vicinity of * * *, respondent 
was unable to make full delivery to its contract purchasers and 
it was necessary to prorate available stocks among said pur- 
chasers. 

7. By custom of the trade, proration should be based upon 
both the contract of May 20, 1949, and that of May 31, 1949. 

8. Respondent properly prorated its available stocks and as 
a result of such proration complainant was given a fair and equit- 
able share thereof. 


9. The informal complaint was filed on October 3, 1949, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


The written contracts of May 20, 1949 and May 31, 1949, en- 
tered into by and between the parties contained the following pro- 
vision with regard to pro rata deliveries: 

“In case seller is unable to make full delivery by reason of 
government commandeer, requisition or reservation, strike, 
flood, fire, crop damage, failure of transportation facilities, 
or for any cause or condition beyond the seller’s control, 
seller shall prorate its available stocks. If seller shall deliver 
less than seventy-five percent (75%), buyer may require 
seller to produce certificates from the * * * without ex- 
pense to buyer, justifying such delivery, which certificate 
shall release seller from all further obligations on account 
of short delivery. If delivery is not so justified, * * * shall 
assess damages and seller agrees to pay same. If seller is 
unable to perform any other of its obligations under this 
contract by reason of any of the foregoing causes, such obli- 
gations shall at once terminate and cease. If, however, for 
buyer’s and/or private labels, and buyer elects to inspect as 
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hereinafter provided, buyer shall inspect and approve of 
quality, in sufficient time to permit seller to pack said buy- 
er’s order in the same ratio as other orders for the same com- 
modity which seller has contracted to supply.” 


Respondent contends that complainant’s failure to require re- 
spondent to produce certificates justifying the pro rata delivery 
from the * * * precludes the Department from hearing this 
cause in that a condition precedent to an action for damages has 
not been fulfilled. We conclude that complainant was not obliged 
to avail itself of the right to appeal to the * * * and that the 
Secretary has jurisdiction in this dispute. 

The uncontradicted evidence indicates that there was an unex- 
pected shortage in the 1949 Oregon strawberry crop due to a pe- 
riod of frost in May, which was followed by a long dry spell in 
June. According to the evidence presented by respondent, the crop 
shortage did not become apparent until the period June 10-15 and 
there was no reason for respondent to refuse orders for future 
delivery until it became apparent that a shortage would appear. 

It is the contention of complainant that respondent contracted 
to sell more strawberries than could be reasonably expected from 
the acreage held under commitment and that the question of rea- 
sonableness and good faith in prorating is not the primary issue. 
The evidence indicates that the respondent sold approximately 75 
percent by weight of its estimated pack from the acreage it held 
under contract, 90 percent of which was in * * *. Respond- 
ent’s * * * testified that he had been associated in the frozen 
food business since 1940 and that his estimate was based upon 
his personal knowledge of his growers, their methods of operation 
and the maturity of the acreage under cultivation. The only evi- 
dence offered by complainant to show that respondent’s estimate 
was excessive consisted of certain general government statistics 
with regard to strawberry production in the State of Oregon and 
in Multnomah County. 

It is conceded that complainant received 54.6 percent of the 
strawberries contracted for under the two contracts dated May 
20, 1949 and May 31, 1949— 100 percent delivery being made 
under the first and 9.2 percent under the second. As to respond- 
ent’s other purchasers having unfilled orders at the time the short- 
age became apparent and prorating became necessary, none re- 
ceived additional shipments bringing their total deliveries to a 
greater percentage than the percentage received by complainant. 
* * * testimony was that he actually received 48.5 percent of 
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his anticipated and estimated crop yield and that when the crop 
shortage became apparent, his efforts to obtain additional acre- 
age from other growers were unsuccessful. Respondent contends 
that after making 100 percent delivery on contract dated May 20, 
1949, it had a right, according to the custom of the trade, to 
prorate on the latter contract, taking into account the quantity 
covered by the first contract, and was not required to prorate on 
the second contract according to the available supply at that time. 
This contention, we feel, is amply supported by the report of in- 
vestigation and the testimony offered by respondent’s witnesses. 
Complainant offered no evidence bearing on the point. 

On the record before us we conclude that the respondent has 
sustained the burden of proving that proration was necessary and 
proper and that under the terms of the contracts involved, com- 
plainant was not entitled to additional deliveries. Accordingly, 
the complaint should be dismissed. 

In respondent’s complaint the sum of $500 is asked as reason- 
able attorney’s fees. Attorney’s fees cannot be recovered unless 
authorized by statute and the act contains no provision for al- 
lowance of attorney’s fees. 


ORDER 


The complaint is hereby dismissed. 
Copies hereof shall be served upon the parties. 


(No. 3335) 


H. W. McCuBBIN & COMPANY v. JOE’S ROADSIDE MARKET. PACA 
Doc. No. 5850. Decided November 14, 1952. 


Failure to Pay Balance of Purchase Price — Default 


Where it is alleged that complainant sold to respondent a truckload of fresh 
fruits and vegetables at certain prices, and the latter accepted the com- 
modities upon delivery, but failed to pay the full purchase prices and 
subsequently paid only $100 on account, and where respondent failed 
to file an answer, held, that respondent’s failure to file an answer to 
the complaint constitutes an admission of the facts alleged therein, and 
that his failure to pay the agreed purchase price is in violation of sec- 
tion 2 of the act for which complainant should be awarded reparation. 


H. W. McCubbin & Co., of Baltimore, Maryland, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 





McCUBBIN & CO. v. JOE’S ROADSIDE MKT. 1115 
Cite as 11 A.D. 1114 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 26, 1951. Formal com- 
plaint was filed September 8, 1952. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase price of a truckload of fresh fruits and vegetables sold 
and delivered to respondent in March 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on September 30, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on October 1, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Lillian V. McCubbin, is an individual doing 
business as H. W. McCubbin & Company, whose address is 19 
East Camden Street, Baltimore, Maryland. 


2. Respondent is an individual, Joseph Hill, doing business as 
Joe’s Roadside Market, whose address is Seaford, Delaware. At 
the time of the transaction involved herein, respondent was not 
licensed under the Act, but was subject to license, and upon pay- 
ment of accrued arrearage was on July 24, 1952, issued a license. 


8. On March 5, 1951 in the course of interstate commerce, 
and by oral contract, complainant sold to respondent the follow- 
ing units of fresh fruits and vegetables, at the prices indicated, 
f.o.b, Baltimore, Maryland: 


Product Price Per Unit Total 
bananas at $4.50 $ 54.00 
grapefruit 3.50 10.50 
grapefruit 4.75 9.50 
grapes 3.60 21.60 
apples 3.90 19.50 
kale 1.35 5.40 
garlic 2.25 
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Units Product Price Per Unit Total 
celery 3.00 9.00 
grapefruit 6.75 13.50 
lettuce 4,25 8.50 
tomatoes 2.25 22.50 
salad 80 1.60 
kale 1.00 4.00 
spinach 1.25 5.00 
potatoes 1.00 15.00 
10-lb. potatoes 22 6.60 
onions 2.25 6.75 
carrots 7.00 
onions 2.25 11.25 
oranges 4.25 51.00 
cabbage 5.00 125.00 
beans 4.00 
cukes 9.00 
Bx. pears 4.00 12.00 
apples 1.75 35.00 
onions 1.25 6.25 
peppers 5.25 
apples 2.25 56.25 


_ 
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4. Fruits and vegetables meeting the specifications of the fore- 
going contract were shipped by motor truck from Baltimore, 
Maryland, in interstate commerce, to respondent at Seaford, Del- 
aware. Upon arrival at destination, respondent accepted the fruits 
and vegetables in compliance with said contract of sale, and made 
no complaint with respect thereto. 


5. The total purchase price of the fruits and vegetables ship- 
ped to respondent is $537.20, of which respondent has paid only 
$100 to complainant. 


6. Informal complaint was filed September 26, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Complainant’s claim contains an item of $13.40 for “buying” 
and a $1 item for “back balance,” of which no adequate explana- 
tion appears in the record. For this reason, and also since it is 
not sufficiently clear that these are matters over which the De- 
partment has jurisdiction, these items are not allowable. 
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Respondent’s failure to pay promptly the agreed prices for the 
fruits and vegetables sold-to and accepted by him, is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $437.20, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $437.20, with interest thereon 
at the rate of 5 percent per annum from April 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3336) 


PACA Doc. No. 5589. Decided November 20, 1952. 


Settlement between Parties — Dismissal 


Where the attorneys for respondent notified the Department by letter that 
the complaint had been settled between the parties and enclosed with 
their letter a signed copy of a stipulation between the attorneys for 
both parties to that effect and authorized the Department to dismiss the 
complaint, the complaint is dismissed. 

Mr. Robert M. Rubenstein, of New York, New York, for complainant. Messrs. 
Chadwick, Chadwick & Mills, of Seattle, Washington, for respondent. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 18, 1951, complainant alleges 
failure on the part of respondent to deliver frozen red raspberries 
in accordance with contract terms. Respondent filed an answer 
to the complaint on August 16, 1951, and requested an oral hear- 
ing, to be held at * * *. 

Before the hearing was scheduled, however, the Department 
was notified by respondent’s attorneys, in a letter dated November 
10, 1952, that the complaint has been settled between the parties. 
Respondent’s attorneys enclosed with their letter a signed copy 
of a stipulation between attorneys for both parties to the effect 
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that the “action” had been settled, and authorizing the Depart. 
ment to dismiss the complaint. Accordingly, the complaint should 
be and is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3337) 
PACA Doc. No. 5720, Decided November 20, 1952. 


Dismissal — Request of Complainant 
Where complainant requested the Department to dismiss the complaint, the 
complaint is dismissed. 


Mr. T. A. Twitchell, of Messrs. Twitchell and Rice, of Santa Maria, Cali 
fornia, for complainant. Mr. E. R. Callister, Jr., of Salt Lake City, Utah, 
for respondent. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is-a reparation proceeding under the Perishable Agricul 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on January 21, 1952, complainant seeks 
to recover the unpaid purchase price of a truckload shipment of 
lettuce and cauliflower which, it is alleged, was sold and delivered 
by it to respondent. A copy of the formal complaint and a copy of 
the report of investigation prepared by the Regulatory Division, 
Fruit and Vegetable Branch, were served upon respondent on 
February 27, 1952. A copy of the report of investigation was 
served upon complainant on February 25, 1952. Respondent filed 
an answer to the formal complaint denying liability and request- 
ing an oral hearing. 

On November 10, 1952, counsel for complainant authorized dis- 
missal of the complaint. Accordingly, the complaint herein is dis- 
missed. 

Copies hereof shall be served upon the parties. 
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(No. 3338) 


CARL SUSSKIND, INC. v. J. SANSONE & SON. PACA Doc. No. 5852. 
Decided November 21, 1952. 


Reparation — Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent 300 crates of pine- 
apples and that the latter accepted the fruit upon delivery, but failed 
to pay the purchase price therefor, and where respondent failed to file 
an answer, held, that respondent’s failure to file an answer to the com- 
plaint constitutes an admission of the facts alleged therein and a waiver 
of oral hearing, as provided by the rules of practice, and that its failure 
to pay the purchase price is in violation of section 2 of the act for which 
reparation should be awarded complainant. 

Carl Susskind, Inc., of New York, New York, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 16, 1952. Formal complaint 
was filed September 26, 1952. Complainant seeks an award of 
reparation in the amount of the alleged unpaid purchase price of 
800 crates of pineapples sold and delivered to respondent in May 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on October 7, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
Octoler 8, 1952. 

At the time of service of the formal complaint, respondent was 
notif ed in writing that an answer to the complaint should be filed 
with'n 20 days after such service and that, in accordance with 
sectin 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the :‘acts alleged in the complaint. Respondent has not filed an 
ansver. The issuance of an order is, therefore, authorized with- 


out further proceedings. 


FINDINGS OF FACT 


1. Complainant, Carl Susskind, Inc., is a corporation, whose 
address is 100 Hudson Street, New York, New York. 
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2. Respondent, J. Sansone & Son, is a partnership compose 


of Anthony Sansone, Samuel J. Sansone, Michael C. Sansone, anj 


Michael Sansone, Sr., whose address is 142 Niagara Frontie > 


Food Terminal, Buffalo, New York. At the time of the transa¢. 
tion involved herein respondent was not licensed under the Act, 


but was subject to license, and upon payment of accrued arrear. f 


age was subsequently issued a license. 


3. On May 22, 1952, in the course of interstate commerce, and 
by oral contract, complainant sold to respondent 300 half-crate 


of Cuban pineapples, at $2.25 per crate, f.o.b. New York, New§ 


York, for a total price of $675. 


4. Pineapples meeting the specifications of the foregoing conf 
tract were shipped by motor truck from New York, New York,— 
in interstate commerce, having traversed the State of New Jersey, f 
to respondent at Buffalo, New York. Upon arrival at destination, fF 
respondent accepted the pineapples in compliance with said con-f 


tract of sale, and made no complaint with respect thereto. 


5. The total purchase price of the pineapples is $675, no part : 


of which has been paid by respondent to complainant. 


6. Formal complaint was filed September 26, 1952, which wasf 


within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase price 
of the 300 crates of pineapples sold to and accepted by it is in 
violation of section 2 of the Act. Complainant should be awarded 


reparation in the amount of $675, with interest, and the facts} 


should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $675, with interest thereon at 
the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


- 
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(No. 3339) 


Louis L. JAcoB, INC. v. MICANDY & COMPANY. PACA Doc. No. 
5554. Decided November 21, 1952. 


Failure to Pay Purchase Price 


Where complainant sold to respondent a truckload of grapefruit and re- 
spondent accepted the fruit, but failed to pay the agreed purchase price 
therefor or to pay the adjusted price after a 25¢ allowance on 74 boxes 
of heavy large size grapefruit, held, that respondent’s failure to pay the 
adjusted price is in violation of section 2 of the act for which complain- 
ant should be awarded reparation. 


Bankruptcy — Effect of Bankruptcy Proceedings 
on Secretary’s Jurisdiction in Cases Filed 
under PACA 


Where the record shows that, subsequent to institution of proceedings under 
the PACA against respondent-buyer, respondent filed a voluntary pe- 
tition in bankruptcy and was adjudicated a bankrupt, listing complain- 
ant-seller as a creditor in the bankruptcy schedule, held, that bankruptcy 
proceedings do not, merely by virtue of their maintainance, terminate 


an action already pending in a non-bankruptcy tribunal, to which the 
bankrupt is a party. 


Louis L. Jacob, Inc., of Orlando, Florida, complainant, pro se. Mr. Harold 
J. Gruber, d.b.a. Micandy & Co., of Brooklyn, New York, respondent, 
pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on October 11, 1950. A formal 
; complaint was filed May 14, 1951. Complainant seeks an award 
of reparation in the amount of the agreed purchase price of a 
truckload of grapefruit sold to respondent and delivered in March 
1950. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, and a copy of the formal 
complaint were served upon respondent on June 12, 1951. A copy 
of the report of investigation was served upon complainant on 
May 25, 1951. On July 3, 1951, respondent filed an unverified an- 
swer to the complaint in the form of a letter addressed to the 
Regulatory Division. Respondent has not denied the indebtedness 
to complainant and in the answer to the complaint states that a 
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check for the purchase price of the grapefruit was mailed to com> 
plainant in March 1950, but that shortly thereafter and befor 
payment of the check, respondent’s account was garnisheed by an. f 
other creditor and the check to complainant covering this trans. — 
action was never paid. 


Neither of the parties requested an oral hearing in this cage 
and the issues are, therefore, determined by the shortened metho F 
of procedure provided for in the rules of practice (7 CFR 
47.8(c)). Complainant filed an opening statement of facts ani 
respondent filed an answering statement of facts. 


FINDINGS OF FACT 


1. Complainant, Louis L. Jacob, Inc., is a corporation whose 
post office address is 1251 Atlanta Avenue, Orlando, Florida. 


2. Respondent is an individual, Harold J. Gruber, doing busi- 
ness as Micandy & Company, whose address is 3301 Foster Ave 
nue, Brooklyn, New York. At the time of this transaction, re 
spondent was not licensed, but was subject to license under the 
Act. On March 8, 1950, four days after this transaction occurred, 
respondent was issued a license which expired on March 8, 1951. 


8. On or about March 4, 1950, in the course of interstate com- 
merce and by oral contract, confirmed in writing by purchase 
order from respondent, complainant sold to respondent a truck- 
load of grapefruit, consisting of 140 Bruce boxes, U.S. No. 2, 
Besyet Jr., Marsh seedless grapefruit, at $3.50 per box, f.o.b., andf 
70 Bruce boxes, U.S. No. 2, Besyet Jr., Pink seedless grapefruit, 
at $4.75 per box, f.o.b., for a total price of $822.50. An allowance 
of 25¢ per box was made on 74 boxes, due to heavy large sizes, 
or a total allowance of $18.50, making the total price $803. 


4. On March 4, 1950, complainant shipped, in interstate com-f 
merce, from Orlando, Florida, via truck furnished by respondent, 
to Levinson Fruit Company, Omaha, Nebraska, the kind, quality,} 
grade and size of grapefruit called for by the contract of pur. 
chase and sale and in the manner agreed upon. 


5. Upon arrival of the grapefruit at destination, respondent's} 
customer, Levinson Fruit Company, accepted the shipment in 
compliance with the contract, but respondent has failed, neglected 
and refused to pay complainant the agreed purchase price, or any 
part thereof. 


6. Informal complaint was filed on October 11, 1950, which 
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was within nine months from the time the cause of action therein 
alleged accrued. 


CONCLUSIONS 


Respondent at no time has denied his liability to complainant 
for the full amount of the adjusted purchase price of the grape- 
fruit sold to him. In his answer to the complaint, respondent ac- 
knowledged that he issued and forwarded his check for the 
amount due to complainant, and explained that the check was not 
paid because an attachment was issued against his bank account 
at the instance of another creditor. 

In respondent’s answering statement, which was in the form 
of an affidavit, he states that on October 11, 1951, he filed a vol- 
untary petition in bankruptcy in the U. S. District Court for the 
Eastern District of New York, and on that date was adjudicated 
a bankrupt. Respondent further stated that complainant was list- 
ed as a creditor in his bankruptcy schedule. It has been held that 
bankruptcy proceedings do not, merely by virtue of their main- 
tenance, terminate an action already pending in a non-bankruptcy 
tribunal, to which the bankrupt is a party. Connell v. Walker, 291 
U.S. 1 (1933) ; Gehl’s Guernsey Farms, Inc. v. Midfield Packers, 
8 A.D. 187 (1949). 

It is concluded that respondent’s failure to pay the adjusted 
purchase price for the grapefruit sold to him, and delivered in 
accordance with respondent’s instructions, is in violation of sec- 
tion 2 of the Act. Complainant should be awarded reparation in 
the amount of the unpaid price of said grapefruit, with interest, 
and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $803, with interest thereon at 
the rate of 5 percent per annum, from April 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 
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(No. 3340) 
PACA Doc. No. 5617. Decided November 21, 1952. 


Dismissal — Settlement between Parties 


Where respondent’s attorneys advised the Department that the complaint 
had been settled and submitted a stipulation for dismissal executed by 
the attorneys for the parties, the complaint is dismissed. 


Mr. Robert M. Rubenstein, of New York, N. Y., for complainant. Messrs, 
Chadwick, Chadwick & Mills, of Seattle, Washington, for respondent. 
Mr. Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed March 9, 1951, complainant alleged 
that on or about July 14, 1950, it contracted to purchase from re- 
spondent 600 tins of frozen red raspberries; that respondent 
shipped 144 tins but failed to ship the balance; and that by reason 
of this breach of contract complainant sustained damages of 
$1,600.56. 

Respondent filed an answer on September 28, 1951. Respondent 
alleged that the failure to furnish the entire quantity of berries 
was due to circumstances beyond its control and, further, that no 
damages were sustained by complainant. 

Respondent’s attorneys advised the Department by letter dated 
November 10, 1952, that the complaint had been settled and that 
the proceeding may be dismissed. Enclosed was a stipulation for 
dismissal of the proceeding executed by the attorneys for the par- 
ties on November 6, 1952. Accordingly, the complaint is hereby 
dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3341) 


PACA Doc. No. 5619. Decided November 21, 1952. 


Dismissal — Settlement between Parties 


Where the parties entered into a compromise agreement and signed a stipu- 
lation for dismissal, the complaint is hereby dismissed. 
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Mr. Alphonse Cerza, of Messrs. Giachini, Cerza & Ley, of Chicago, Illinois, 
for complainant. Messrs. Chadwick, Chadwick & Mills, of Seattle, Wash- 
ington, for respondent. Mr. Robert G. Rue, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
involving twenty-four thousand pounds of frozen asparagus al- 
leged to have been sold by respondent to complainant in April 
1950. Formal complaint was filed on April 10, 1951. 

On September 11, 1951, respondent was served with a copy of 
the formal complaint together with a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch. Complainant’s attorney was served with a copy of 
the report of investigation on September 10, 1951. 

Respondent’s answer, filed with the Department on October 2, 
1951, denied liability and requested an oral hearing. 

On October 16, 1952, the parties entered into a compromise 
agreement and signed a “Stipulation for Dismissal” which author- 
ized dismissal of the complaint. Accordingly, the complaint filed 
herein is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3342) 


PACA Doc. No. 5831. Decided November 21, 1952. 


Dismissal — Settlement between Parties 
Where the Department is notified that the controversy has been amicably 
settled and is requested that the complaint be dismissed, the complaint 
is, accordingly, dismissed. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Isaac 
C. Ginsburg, of Atlantic City, New Jersey, for respondent. Mrs. Ilene 


M. Crigler, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on July 28, 1952, complainant seeks 
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to recover the balance of the purchase price of various lots of 
fruits, vegetables and melons which, it is alleged, were sold and 
delivered to respondent during the months of June, July and Av- 
gust 1951. A copy of the formal complaint and a copy of the re- 
port of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, were served upon respondent on August 
27, 1952. A copy of the report of investigation was served upon 
counsel for complainant on August 26, 1952. Respondent filed an 
answer to the formal complaint denying liability. 

On November 11, 1952, counsel for complainant notified the De- 
partment that the controversy had been settled amicably between 
the parties and asked to withdraw the complaint. Accordingly, 
the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 3343) 


HIGGINS PoTaTo Co. v. HOWARD WHOLESALE Co., Inc. PACA Doe. 
No. 5663. Decided November 26, 1952. 


Rejection without Keasonable Cause 


Where the evidence shows that complainant-seller and respondent-purchaeer’s 
agent entered into a contract for the sale of one carload of potatoes, 
held, the respondent-purchaser’s defense that the price quoted to it over 
the telephone by its agent was 10¢ a pound lower than the price in the 
memorandum of sale, and that respondent-purchaser did not confirm the 
memorandum of sale is without merit, and that respondent-purchaser’s 
rejection is without reasonable cause, in violation of section 2 of the act. 


Principal and Agent — Liability of Principal for 
Act of Agent Having Apparent Authority 
A principal is liable for the acts of its agent done within the scope of the 
apparent authority with which the agent was clothed; and it is not a 
valid defense that the agent may have acted directly contrary to the 
principal’s instructions, or that the principal may have complained to 
its agent within 24 hours concerning the price shown in a memorandum 
of sale. 
. S. E. Paletz, of Grand Forks, North Dakota, for complainant. Howard 
Wholesale Co., Inc., of Allen, Kentucky, respondent, pro se. Mrs. Ilene 
M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover $132.79, which is alleged to be the 
amount of damages sustained by it as a result of respondent’s un- 
lawful rejection of a carload of potatoes sold and tendered for 
delivery by complainant to respondent. A copy of the formal com- 
plaint and a copy of the report of investigation prepared by the 
Regulatory Division, Fruit and Vegetable Branch, were served 
by registered mail upon respondent on December 3, 1951. A copy 
of the report of investigation was served by registered mail upon 
complainant on the same date. 

Respondent filed an answer to the formal complaint denying 
liability on the grounds that the price shown in the memorandum 
of sale mailed to respondent by the broker was higher than the 
price agreed upon by respondent in a previous telephone conver- 
sation with the broker; and that respondent did not confirm the 
sale. 

Inasmuch as the amount involved herein is less than $500, the 
proceeding is handled in accordance with the shortened method 
of procedure provided by the act and the rules of practice. Com- 
plainant requested that its formal complaint and exhibits attached 
thereto be considered as its opening statement, and respondent re- 
quested that its formal answer together with papers previously 
filed be considered as its answering statement. 


FINDINGS OF FACT 


1.. Complainant, Higgins Potato Co., is a partnership composed 
of Roy L. Higgins and George L. Higgins, whose post office ad- 
dress is East Grand Forks, Minnesota. 


2. Respondent, Howard Wholesale Co., Inc., is a corporation 
whose post office address is Allen, Kentucky. At the time of the 
transaction involved herein, respondent was licensed under the 
act.- 


8. On or about January 9, 1950, in the course of interstate 
commerce, the parties entered into a contract for the sale by com- 
plainant to respondent of one carload (consisting of 450 bags) of 
Blue Tag Certified Minnesota Cobbler Potatoes, at an agreed price 
of $3.57 per bag delivered, for shipment on February 25, 1950, 
from East Grand Forks, Minnesota, to final destination at Allen, 
Kentucky. 


4. The contract negotiations were carried on by a member of 
complainant partnership, and W. C. Vaughn, an employee of the 
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brokerage firm of Charles R. Ubelhart Company, Louisville, Ken- 
tucky. The brokerage firm acted in this transaction as an agent 
for respondent. 


5. Onor about January 12, 1950, respondent received through 
the mails a copy of a memorandum of sale from the brokerage 
company covering the transaction. On or about the same day, in 
respondent’s office, A. M. Howard of respondent corporation in- 
formed Charles R. Ubelhart that respondent would not confirm 
the sale, and respondent thereafter returned the memorandum of 
sale to the brokerage company through the mail. On or about Jan- 
uary 24, 1950, respondent notified complainant by wire that re- 
spondent had not confirmed the sale and would not accept and 
unload the potatoes. 


6. Subsequent to respondent’s notice that it would refuse to 
accept the potatoes in controversy, complainant resold the ship- 
ment to the Wilkins Brokerage Company, Greenville, South Caro- 
lina, for net proceeds of $955.42. 


7. Complainant’s damage is the difference between the f.o.b. 


contract value of the shipment, amounting to $1,088.21, and the 
net proceeds of resale, amounting to $955.42, or $132.79. 


8. The informal complaint was filed on March 13, 1950, which 
was within nine months after the cause of action accrued. 


CONCLUSIONS 


It is alleged in the formal complaint, and is admitted in the 
answer thereto, that the Charles R. Ubelhart Company, in nego- 
tiating the contract in controversy, acted as an agent for the re- 
spondent. Upon well known principles of law, respondent there- 
fore is liable for the acts of its agent done within the scope of 
the apparent authority with which the agent was clothed. The 
Cleveland Vegetable Market Co. v. Simon Siegel Co. and/or Al 
Kaiser & Bros., Inc., 9 A.D. 713, 718, 

Respondent’s defense is that W. C. Vaughn of the brokerage 
company quoted a lower price to respondent over the telephone 
than the price shown in the memorandum of sale which was 
mailed to respondent by the brokerage firm; and that respondent 
refused to confirm the memorandum of sale. Respondent, however, 
does not deny that Vaughn and complainant agreed upon the 
contract terms as alleged by complainant, and as shown in the 
memorandum of sale. We conclude that respondent is bound by 
these terms. 
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It appears either that there was some kind of misunderstanding 
between respondent and its agent with respect to what the price 
would be, or that the agent agreed with complainant to a higher 
price for the potatoes than instructed by respondent. However, 
it is not a valid defense to the claim that respondent’s agent may 
have agreed to a higher price than instructed by respondent, 
Knight & Company, Inc. v. Level Produce Distributors, Inc., S. 
2149; nor is it a good defense that respondent’s agent may have 
acted directly contrary to respondent’s instructions. The Cleve- 
land Vegetable Market Co. v. Simon Siegel Co. etc., supra. Even 
if it be conceded for the purpose of discussion that respondent’s 
position in the matter is entirely innocent, still, so far as this 
complaint is concerned, respondent is bound by the acts of its 
agent acting within the scope of the apparent authority granted. 
Crown-Crest Fruit Corp. v. Al Kaiser & Bros., Inc., and/or Ben 
Aaron and/or Ben Aaron, Inc., 9 A.D. 380, 383; and respondent 
may not escape liability by complaining to its own agent within 
twenty-four hours. 

We conclude that respondent’s action constituted a rejection of 
the shipment in controversy without reasonable cause and in vio- 
lation of section 2 of the act. Complaint resold the shipment and 
sustained damages in the amount of $132.79. Reparation in this 
amount, plus interest, should be awarded complainant and the 
facts should be published. 



























ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, $132.79, plus interest thereon at the 
rate of 5 percent per annum from March 1, 1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 










(No. 3344) 






A. E. PARKER v. NATHAN GORDON. PACA Doc. No. 5856. De- 
cided November 26, 1952. 






Failure to Pay Purchase Price — Default 


Where it is alleged that complainant sold to respondent a truckload of sweet 
potatoes and the latter accepted them upon delivery, but failed to pay 
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the purchase price therefor, and where respondent failed to file an an- 
swer, held, that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged therein, as provided by 
the rules of practice, and that his failure to pay the purchase price 
is in violation of section 2 of the act for which reparation should be 
awarded complainant. 

Mr. A. E. Parker, of Salisbury, Maryland, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed December 28, 1951. Formal com- 
plaint was filed January 24, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of a 
truckload of sweet potatoes sold and delivered to respondent in 
October 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit & Vegetable Branch, was served upon complain- 
ant on October 13, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, A. E. Parker, whose address 
is Route 4, Shoemaker Road, Salisbury, Maryland. 

2. Respondent is an individual, Nathan Gordon, whose ad- 
dress is 5th and Neal Streets, N.E., Washington, D. C. At the 
time of the transaction involved herein, respondent was licensed 
under the Act. 

8. In the course of interstate commerce, and by oral contract, 
complainant sold to respondent on October 7, 1951, one truckload 
of sweet potatoes at the agreed price of $493.20. 
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4. Sweet potatoes meeting the specifications of the foregoing 
contract were shipped by motor truck from Salisbury, Maryland, 
in interstate commerce, to respondent at Washington, D. C. Upon 
arrival at destination, respondent accepted the sweet potatoes in 
compliance with said contract of purchase and sale, and made no 
complaint with respect thereto. 


5. The purchase price of the sweet potatoes is $493.20, no 
part of which has been paid by respondent to complainant. 

6. Informal complaint was filed December 28, 1951, which 
was within 9 months after the cause of action accrued. 












CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c) ). 

Attached to the complaint as an exhibit is a bank check, dated 
November 2, 1951, for $493.20, payable to complainant and signed 
by respondent, which was returned to complainant by the bank 
on which it was drawn with the notation “not sufficient funds.” 

Respondent’s falure to pay promptly the agreed price for the 
load of sweet potatoes is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $493.20, 
with interest, and the facts should be published. 
















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $493.20, with interest thereon 
at the rate of 5 percent per annum from November 1, 1951, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 












(No. 3345) 






TINNEY PRODUCE v. A & A PRODUCE COMPANY. PACA Doc. No. 
5853. Decided November 26, 1952. 






Failure to Pay Balance of Purchase Price 
Where it is alleged that complainant sold to respondent numerous lots of 
fruits and vegetables at certain prices and that the latter accepted them 
upon delivery, but failed to pay the full purchase prices and subsequently 
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paid only $388.40 on account, and where respondent failed to file an 
answer, held, that respondent’s failure to file an answer to the complaint 
constitutes an admission of the facts alleged therein and a waiver of 
oral hearing, as provided by the rules of practice, and its failure to pay 
the full purchase prices is a violation of section 2 of the act for which 
complainant should be awarded reparation. 


Tinney Produce Co., of Houston, Texas, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 18, 1952. Formal complaint 
was filed September 26, 1952. Complainant seeks an award of rep- 
aration in the amount of the alleged unpaid balance of the pur- 
chase prices of numerous lots of fruits and vegetables sold and 
delivered to respondent between October 25, 1951 and February 
26, 1952, inclusive. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on October 6, 1952. A copy of the report of investigation and 
a copy of the formal complaint were served upon respondent on 
October 8, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 


FINDINGS OF FACT 


1. Complainant, Tinney Produce, is a partnership composed 
of Stephen D. Tinney, Jr., Charles Kalil, William I. Lawrence, 
and Ross E. Alvis, whose address is 520 Preston Avenue, Houston, 
Texas. 


2. Respondent is an individual, Angelo Matthew Battaglia, do- 
ing business as A & A Produce Company, whose address is 518 
Preston Avenue, Houston, Texas. At the time of the transactions 
involved herein, respondent was not at all times under license, but 
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was subject to license, and upon payment of accrued arrearage 
was subsequently licensed under the Act. 


8. Between the dates of October 25, 1951 and February 26, 
1952, both inclusive, in the course of interstate commerce and 
by oral contracts, complainant sold to respondent 127 lots of fresh 
fruit and vegetables received by complainant in interstate com- 
merce, including grapes, cranberries, lemons, bananas, apples, 
pears, brussels sprouts, carrots, cabbage and celery, having a 
total invoice value of $2,983.72. 


4. Fresh fruit and vegetables meeting the specifications of 
the foregoing contracts were delivered to respondent at Houston, 
Texas, and were accepted by respondent in compliance with said 
contracts of purchase and sale, and respondent made no complaint 
with respect thereto. 

5. The total purchase price of the 127 lots of fresh fruit and 
vegetables is $2,983.72, of which respondent has paid only $388.40 
to complainant. 


6. Informal complaint was filed June 18, 1952 which was with- 


in 9 months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Attached to the report of investigation as an exhibit is a report 
made by a representative of the Regulatory Division, stating that 
on June 22, 1952, respondent did not deny the indebtedness to 
complainant and promised to make arrangements for paying the 
amount due as soon as respondent was financially and physically 
able to do so. 

Respondent’s failure to pay promptly the agreed prices for the 
127 lots of fresh fruit and vegetables is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $2,595.32, with interest, and the facts should be pub- 
lished. 


ORDER 


Within 80 days from the date of this order, respondent shall pay 
to complainant, as reparation, $2,595.32, with interest thereon at 
the rate of 5 percent per annum from March 1, 1952, until paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3346) 


MELMAN FRUIT COMPANY v. TROPICAL FRUIT COMPANY. PACA 
Doc. No. 5190, Decided November 28, 1952. 


Reparation — Failure to Provide Proper Banana 
Messenger Service 


Where the evidence shows that respondent sold complainant a carload of 
bananas and agreed to provide messenger service and thereby to per- 
form, through an agent, a service for complainant, but the bananas ar- 
rived at destination in a ripe condition, due to the messenger’s failure 
properly to perform his duties, all resulting in damage to complainant, 
held, that the messenger was respondent’s agent and respondent is liable 
for damage to the bananas occasioned by the messenger’s failure properly 
to care for the shipment, and that reparation should be awarded com- 
plainant for damages sustained by it. 


Liability of Principal for Lack of Care by 
Banana Messenger 


A seller of bananas who agreed to provide messenger service for the car- 
load shipment (and thereby to perform, through its agent, a service for 
the buyer) is responsible for failure of the messenger properly to care 
for the shipment of bananas in transit. 


Damages — Loss of Profits 


Under the civil law of Louisiana respondent-seller is liable to complainant- 
purchaser for its loss of profits where respondent-seller breached its 
contract to perform messenger service. 


Matters Not within Jurisdiction of Secretary under Act 


The Department has no jurisdiction under the act to consider alleged dam- 
ages for embarrassment, damage to business reputation, prestige, loss 
of business, and for attorney’s fees, caused by the action being brought. 


Mr. William F. Scheyd, Jr., of New Orleans, Louisiana, for complainant. Mr. 
Aubrey C. Evans, of New Orleans, Louisiana, for respondent. Mr. Ray- 
mond O. Denham, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
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which was instituted by informal complaint on December 15, 1948. 
The formal complaint was filed on July 22, 1949. In its formal 
complaint, complainant seeks to recover a loss of $1,669.59, which 
is alleged to have been sustained as a result of damage in transit 
to one carload of bananas purchased from respondent. It is fur- 
ther alleged that the bananas arrived in a damaged condition be- 
cause of negligence of the messenger accompanying the shipment 
from New Orleans, Louisiana to Waterloo, Iowa, and that the 
messenger was the agent of respondent. 

On September 10, 1949, a copy of the Report of Investigation 
prepared by the Regulatory Division, Fruit and Vegetable Branch, 
was served by registered mail upon complainant. A copy of the 
formal complaint and a copy of the Report of Investigation were 
served upon respondent by registered mail on September 11, 1949. 

On October 14, 1949, respondent filed with the Chief, Regula- 
tory Division, Fruit and Vegetable Branch, United States Depart- 
ment of Agriculture, a motion to dismiss the complaint on the 
ground that the Department was without jurisdiction because such 
complaint was not filed within the statutory period of nine months. 
The motion to dismiss was denied. Respondent also filed an an- 
swer to the formal complaint on October 14, 1949 and, with such 
answer, filed a counterclaim against complainant in the amount 
of $11,000. The counterclaim consists of alleged damages in the 
amount of $10,000 for embarrassment, damage to business repu- 
tation, prestige, loss of business caused by the action being 
brought, and expenses incident thereto, and $1,000 for attorney’s 
fees. Respondent requested an oral hearing. 

An oral hearing was held at New Orleans, Louisiana on April 
80 and May 1, 1951 and was continued until October 30, 1951, at 
which time the hearing was concluded. Both parties were repre- 
sented by counsel. Introduced and admitted in evidence were dep- 
ositions of C. T. Houghton, Charles R. Clifton, A. J. Janssen, 
' J. 1. Sell, and Rose Hoffman, all of Marshalltown, Iowa, and Val 
Barta of Cedar Rapids, Iowa. 


FINDINGS OF FACT 


1. Complainant, Melman Fruit Company, whose address is 
Marshalltown, Iowa, is a partnership composed of Lena and Rose 
Melman. At the time of the transaction in question, complainant 
was subject to license under the Act. Complainant paid arrearage 
fees of $2.50 to cover the period in question and was issued a li- 
cense under date of January 11, 1949. 





1186 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 11 A.D. 1134 


2. Respondent, Tropical Fruit Company, is a foreign corpo. 
ration, whose post office address is 423 Carondelet Street, New 
Orleans, Louisiana. At the time of the transaction in question, re. 
spondent was licensed under the Act. : 


3. On or about August 24, 1948, in the course of interstate 
commerce, through negotiations conducted by Harry Melman, f 
agent of complainant, complainant purchased a rolling carload of 
green Ecuadorian bananas, net weight 24,960 pounds, from re 
spondent at the price of 7¢ per pound, f.o.b. New Orleans. The f 
agreed purchase price of $1,747.20 was paid by the agent of com- 
plainant on August 24, 1948. At the time of purchase, the car of 
bananas, along with several other cars of bananas destined for 
points other than Marshalltown, Iowa, were in charge of a mes 
senger employed by respondent. Respondent agreed to furnish 
messenger service on the car of bananas purchased by complain- f 
ant, the cost of such service to be charged to complainant. 


4. The car of bananas purchased by complainant from re 
spondent left New Orleans, Louisiana after 5 p.m. on August 23, f 
1948, arrived in Marshalltown, Iowa at 3:25 p.m., August 27,f 
1948, and was spotted on complainant’s siding at 4:10 p.m. thef 
same day. The car of bananas was delivered to complainant in} 
Marshalltown a little less than four days after leaving New Or- 
leans. There was no undue delay in transit. Messenger Raymond f 
Arno of New Orleans accompanied the car of bananas from New 
Orleans to Waterloo, Iowa, where he left such car and went on 
with the other cars of bananas shipped by respondent to Omaha, 
Nebraska. All instructions relative to the care and icing of the 
bananas were given messenger Arno by respondent. Messenger 
Arno did not accompany the car of bananas from Waterloo, Iowa 
to Marshalltown, Iowa, nor did he, at any time during the trip 
from New Orleans, Louisiana to Waterloo, Iowa, or any time sub- 
sequent thereto, make a report to complainant as to the condition 
of the car of bananas while in transit or inform complainant as 
to the approximate hour of arrival, both of which are customary 
duties of messengers. Messenger Arno was paid for his services 
in connection with the car in question by respondent, No charge 
was made and no claim was filed against complainant by respond- 
ent for messenger service in connection with such car. 


5. Federal inspection of the car of bananas was had at the 
time of loading and Condition Inspection Certificate B41765 is- 
sued. Such certificate discloses that the pulp temperature of the 
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bananas was between 58 and 62 degrees Fahrenheit and that the 
condition of such fruit was “fruit green, bleeds slightly to freely, 
mostly fairly freely. Stems yellowish green to turning brown, most 
stems show moldy ends. No decay.” The car was pre-iced at New 
Orleans before loading and an additional 3000 pounds of ice added 
to the car at New Orleans after loading. While enroute to Mar- 
shalltown, Iowa, the car was re-iced at Memphis, Tennessee, and 
Bluford, Illinois, 1000 pounds of ice being added at Memphis and 
8000 pounds added at Bluford. The last icing at Bluford took 
place at about 3 p.m., August 25, 1948, approximately 33 hours 
before Messenger Arno left the car at Waterloo, Iowa, and 49 
hours before the car was received by complainant in Marshall- 
town, Iowa. The weather was extremely warm in August, 1948. 
No ice remained in the car when it arrived at Marshalltown, Iowa. 


6. The bananas, at the time such car left New Orleans, Louisi- 
ana, were green and were still in a green condition when inspect- 
ed by the messenger at Jackson, Mississippi and Memphis, Ten- 
nessee. When inspected at Fulton, Kentucky, a few of the bunches 
were turning yellow and at Bluford, Illinois, inspection disclosed 


that 25 or 30 bunches, out of about 100 bunches of bananas in 
the top layer, were turning yellow. When inspected at Chicago, 
Illinois, the condition of the bananas remained about the same as 
when inspected at Bluford, Illinois. The last inspection by the 
messenger, which was made at Waterloo, Iowa disclosed approx- 
imately 50 bunches in the top layer were turning yellow. The in- 
spection at Waterloo took place at about 11:45 p.m., August 26, 
1948, approximately 1614 hours before such car of bananas was 
received and opened by complainant. All bananas when received 
by complainant had turned yellow with the exception of approx- 
imately 100 bunches which were still green or turning. 


7. Green Ecuadorian bananas of good quality shipped under 
proper refrigeration from New Orleans and delivered to Marshall- 
town, Iowa within four days would arrive at destination in green 
condition. Messenger Arno’s duties, among others, were to ice 
and maintain the proper temperature in the car of bananas in 
question enroute from New Orleans, Louisiana to Marshalltown, 
Iowa, and to perform such other duties as to insure that the ba- 
nanas would remain green until delivered in Marshalltown. Mes- 
senger Arno failed to perform these duties, which failure resulted 
in the bananas becoming overheated while in transit and being 
in a ripe condition upon arrival at Marshalltown, Iowa. Com- 
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plainant sustained damages as a result of the ripe condition of 
the bananas on arrival at destination. 


8. The purchase price of the carload of bananas in question was 
$1,747.20. The freight and ice charges were $436.88, making the 
bananas delivered at Marshalltown, Iowa, cost complainant $2,- 
184.08. Complainant sold 13,168 pounds of the bananas in ques- 
tion for the best prices obtainable in and about Marshalltown, 
Iowa, obtaining therefor the total amount of $1,392.96. Had the 
bananas been green and of good quality in Marshalltown, Iowa 
between the dates of August 27 and September 2, 1948, complain- 
ant would have received therefor 1214¢ per pound. The net weight 
of the carload of bananas in question, to wit, 24,460 [24,960 less 
normal ripening shrinkage in transit of 500 pounds] if sold at 
1214.¢ per pound, would have returned to complainant the sum of 
$2,996.35. Subtracting therefrom the amount derived from the 
sale of 13,168 pounds for the gross sale price of $1,392.96 leaves 
a balance of $1,603.39, which is the amount of loss sustained by 
complainant. The remainder of the bananas were overripe and 
unsalable. 


9. Informal complaint in this matter was filed December 15, 
1948, which was within nine months after the cause of action ac- 


crued. Complaint for damages and attorney’s fees was filed by 


respondent on October 14, 1949. 


CONCLUSIONS 


There are two essential issues to be determined in this matter, | 


one, whether respondent is liable for the messenger’s failure prop- 
erly to protect the bananas in transit and, two, the amount of 
damages sustained by complainant. 


With reference to the first issue, the facts disclose that the | 


messenger was employed by the respondent, that all instructions 
and orders relative to the care and handling of the car of ba- 
nanas while in transit were issued to the messenger by the re- 
spondent, that the messenger was already in charge of the car of 
bananas when purchased by the complainant as a roller, that the 
messenger filed no reports or in any way contacted complainant 


during the time the car of bananas was in his care or subsequent | 


thereto, and that the mesenger was paid for his services in con- 


nection with the car of bananas by respondent. Under the contract | 


between complainant and respondent, messenger service was to 
be furnished by respondent and complainant was to pay respond- 
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ent for such services. Complainant was never billed for such 
charges, however, by the respondent. It appears from these facts 
that the respondent undertook the performance of a service for 
complainant for which respondent was to receive compensation 
even though such compensation might have been only the actual 
cost of the service performed. We conclude, therefore, that mes- 
senger Arno was respondent’s agent and was acting within the 
scope of his authority during the time he had the car of bananas 
under his care. Under well known principles of law, respondent 
is, therefore, responsible for messenger Arno’s failure of perform- 
ance. Caribbean Fruit (Canada) Ltd. v. Southeastern Terminal 
& Steamship, etc., 9 A.D. 1475, 1484. 

The second issue involves the amount of damages sustained by 
complainant as a result of respondent’s acts. 

The uniform sales act has not been adopted by Louisiana, and 
the civil law applies. Under the civil law of Louisiana, the party 
who violates the obligations of a contract extending to whatso- 
ever is incident thereto is liable as one of the incidents of his obli- 
gations to the payment of the damages which the other party has 
sustained by his default. Sections 1930, 1934, Louisiana Civil Code, 
2d ed. (Dart). In construing this rule, it has been held that the 
party breaching the contract is liable in damages for at least such 
loss as the damaged party sustained and such profit as such dam- 
aged party was thereby deprived of as may reasonably be sup- 
posed to have entered into the contemplation of the parties at the 
time of the contract. Usrey Lbr. Co. v. Huie-Hodge Lbr. Co., 135 
La: 511, 65 So. 627. Cockburn v. O’Meara, 155 F. 2d 340 (5th Cir. 
1946). There is some conflict in the evidence as to what price 
complainant would have received for the shipment in Marshall- 
town, Iowa between the dates of August 27 and September 2, 
1948, had the bananas been green and of good quality; that is, had 
the bananas met contract requirements. The lowest figure cited 
was 1114¢ per pound, and the highest was 13¢ per pound. We 
cor.clude, therefore, that the fair value should be an average fig- 
ure of 1214¢ per pound. According to the complaint, and it is un- 
disputed, 500 pounds should be allowed for normal ripening 
shi inkage of the shipment while in transit. Deducting the shrink- 
ag: from the original weight of the shipment (24,960 pounds) 
results in a net weight of 24,460 pounds. This weight multiplied 
by 1214¢ per pound equals $2,996.35. Complainant derived from 
the sale of all bananas which could be sold the gross sum of $1,- 
392.96. The fact that complainant did not realize more was due 
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to the ripened condition in which the bananas arrived, and the 
ripened condition, in turn, was due to the failure of respondent’s 
agent properly to care for the shipment. Complainant was dam- 
aged by such failure in the amount of $1,603.39, the difference 
between $2,996.35, the amount that would have been realized, and 
$1,392.96, the amount actually realized. Respondent’s failure prop- 
erly to safeguard the shipment in transit was in violation of sec- 
tion 2 of the act. Reparation in the amount of the damages sus- 
tained by complainant as a result of such failure, or $1,603.39, 
plus interest, should be awarded complainant against respondent. 

Respondent filed a counterclaim for $11,000. Such counterclaim 
consists of alleged damages in the amount of $10,000 for embar- 
rassment, damage to business reputation, prestige, loss of business 
caused by the action being brought, and expenses incident thereto, 
and $1,000 for attorney’s fees. There are at least two reasons why 
the counterclaim should be dismissed. First, the subject matter 
thereof is not within our jurisdiction under the act. Second, re- 
spondent failed to establish any loss in connection with this matter 
and is, therefore, not entitled to affirmative relief or any offset 


against the amount of damages to which the complainant is en- 
titled. The counterclaim should be dismissed. 
The facts should be published. 


ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $1,603.39 with interest thereon at the 
rate of 5 percent per annum from September 1, 1948, until paid. 

The counterclaim filed by respondent is dismissed. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(LISS *ON) 
PACA Doc. No. 5414. Decided November 28, 1952. 


Offier to Sell — Delivery for Prospective Buyer’s 
Examination — Liability for Failure to Make 
Timely Examination and Notification to Offeror 


Where a shipment was diverted to a prospective buyer for his examination 


and the latter failed to make a timely examination and to give prompt 
notice to the offeror of his decision to accept or reject the offer, held, 
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the prospective buyer is liable to the offeror for whatever damage the 
offeror suffered as a direct result of the prospective buyer’s delay. 


Contract of Purchase and Sale — Evidence — 
Burden of Proof of Existence of Contract 


Where complainant alleged that it sold and delivered to respondent a car- 
load of celery, and the latter denied the sale, contending that the 
shipment was delivered to respondent only for its examination for the 
purpose of determining whether it wished to purchase the shipment, 
held, the burden of proving that the parties entered into a contract of 
purchase and sale rests upon complainant, the party asserting the con- 
tract, and since complainant failed to sustain its burden by a preponder- 
ance of the evidence, it cannot recover on the contract and the complaint 


should be dismissed. 


Springfield Celery Co., Inc., of Springfield, Massachusetts, complainant, pro 
se. Mr. Irving S. Ribicoff, of Messrs. Ribicoff, Ribicoff and Kotkin, of 
Hartford, Connecticut, for respondent. Mr. John E. Donahue, Presiding 


Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
ture Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
for the recovery of damages in the amount of $819.82 allegedly 
sustained by complainant as a result of respondent’s wrongful re- 
jection of a carload of celery claimed to have been sold to respond- 
ent in December 1949. Informal complaint was received by the 
Department on December 12, 1949. Formal complaint was filed 
June 26, 1950. 

A copy of the formal complaint, together with a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch, was served upon respondent by registered 
mail on July 15, 1950. Complainant received a copy of the report 
of investigation on the same date. 

An answer was filed August 28, 1950, in which respondent de- 
nies that it entered into any contract for the purchase of the car- 
load of celery in question and alleges that it agreed only to let 
complainant divert the car to respondent in order that respondent 
might inspect the shipment for the purpose of determining wheth- 
er it wished to enter into the proposed contract. Respondent fur- 
ther defends on the grounds that, even if there were a valid con- 
tract, it would be unenforceable under the statute of frauds, and 
even if it were enforceable, complainant would not be entitled to 
damages since complainant failed to take reasonable steps to min- 
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imize the loss and has failed to prove sufficiently the basis for the 
damages claimed. Respondent requested oral hearing. 

A hearing was held at New Haven, Connecticut, on October 24, 
1951. Although complainant was not represented at the hearing 
and no witnesses appeared to testify on its behalf, the deposition 
testimony of three witnesses for complainant was received in evi- 
dence. Respondent was represented by counsel, and two witnesses 
appeared and testified for respondent. 


FINDINGS OF FACT 
1. Complainant, * * *, is a corporation whose post office 
addressis * * *, 
2. Respondent, * * *, is a corporation whose post office 
address is * * *, Respondent was licensed under the act at 
the time of the transaction involved in this proceeding. 


8. On or about December 6, 1949, complainant, in a telephone 
conversation with respondent, offered for sale to respondent at 
a price of $3.75 per crate or a total of $1,890, delivered at New 
Haven, Connecticut, 504 crates of Green Crest Brand Pascal cel- 
ery, 414 to 11 dozen sizes, U. S. No. 1 at shipping plant, loaded 
in car SFRD 7134 shipped from Holt, California on November 
28, 1949, then rolling to complainant at * * *. 


4. Immediately thereafter complainant ordered the diversion 
of said car SFRD 7134 to respondent at * * *, 


5. At 11:00 a.m., December 6, 1949, complainant sent to re- 
spondent a confirming telegram which reads as follows: 


DECEMBER 6, 1949 
11 A. M. 
CONFIRM OUR TELEPHONE CONVERSATION DI- 
VERTED TODAY TO YOU AT NEW HAVEN, CONN. 
CAR GREEN CREST PASCAL CELERY RD 7134 SHIPPED 
FROM HOLT, CALIFORNIA, NOV. 28, 1949 SIZES START 
AT 414 219-144-9-24-37-23-23-2-13-3-ENDING WITH 7 
ELEVENS AT 3.75 DEL. 
Respondent received this telegram but did not reply thereto. 
6. On or about December 6, 1949, complainant prepared and 
mailed to respondent an invoice covering the shipment. The body 
of this invoice reads as follows: 
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Car. No. SFRD 7134 Shipped From: 
Date: 11-28-49 
504 Crates “Green Crest” Celery at 3.75 1890.00 
Del. 
Less all freight charges: eet 
Manifest: 
4% 5 5% 6 6% 7 7% 8 8% 9 11 Total 
61k (01 2 HD ee S.A, 8 504 
7. On December 9, 1949, car SFRD 7134 having arrived at 
respondent’s place of business in * * * and the contents hav- 
ing been examined by respondent, respondent’s plant manager, 
* * *, notified complainant by telephone that respondent would 
not accept the shipment. Complainant objected strenuously to re- 
spondent’s rejection of the shipment, and immediately thereafter 
contacted the treasurer of respondent corporation, * * *, de- 
manding that respondent obtain federal inspection before reject- 
ing the shipment. Respondent refused and at 3:30 p.m., December 
9, 1949, ordered car SFRD 7134 diverted to complainant at 
* ~ * 


8. At 5:50 p.m., December 9, 1949, complainant sent to the 
Department, by telegram, its informal complaint in this proceed- 
ing. Said informal complaint alleges that the celery contained in 
car SFRD 7134 was sold to respondent on a “rolling acceptance 
final” basis. 


9. Shortly thereafter respondent mailed two letters to com- 
plainant complaining of the “very poor” quality of the celery in 
the rejected car, and explaining that respondent would not as- 
sume any responsibility for the disposition thereof. 


10. Complaint was filed within nine months after the alleged 
cause of action accrued. 


CONCLUSIONS 


The principal question presented is whether the parties entered 
into a binding contract of purchase and sale. Complainant insists 
that they did, in the telephone conversation of December 6, 1949, 
between complainant’s president and treasurer, * * *, and 
* * * the treasurer of respondent corporation. Respondent, 
however, contends that * * * did not agree to purchase the 
celery in question, but instead merely agreed to have car SFRD 
7134 diverted to respondent for its inspection to determine wheth- 
er respondent wished to enter into a contract for the purchase of 
the shipment. 
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The report of investigation contains a letter from the railroad 
company agent at New Haven showing that car SFRD 7134 was 
placed on respondent’s siding at 6:30 a.m., December 8, 1949, and 
that notice of arrival was given to respondent at 9:00 a.m. that 
day. Yet it was not until 3:00 p.m. the following day that respond- 
ent notified complainant that it would not accept the shipment. If, 
in fact, the parties did not consummate a contract of purchase and 
sale by mutually assenting thereto, but instead merely agreed that 
respondent was to examine the shipment, no contract arises from 
respondent’s failure to inspect the celery when the car arrived 
and to notify complainant promptly of its decision in the matter. 
In the absence of special factors, failure to give timely notice of 
acceptance or rejection of an offer does not create a contract. Al- 
though such delay may render the prospective buyer liable for 
whatever damages result from the delay, such liability does not 
stem from any constructive acceptance of the offer to sell, but 
rather from breach of the agreement to examine and give prompt 
notice of acceptance or rejection. In this case, if we were to ac- 
cept respondent’s version of the transaction, which is that the 
parties agreed that respondent was to examine the celery and 
advise complainant whether it wished to purchase it, we would 
have to say that respondent was under obligation to notify com- 
plainant of its decision within a reasonable time after the car 
arrived, since there is no showing that a definite time for such 
notice was agreed upon. It is clear that notice was not given 
within a reasonable time. However, there is no claim nor any 
proof that any part of the loss suffered by complainant is attribu- 
table to respondent’s delay. Therefore complainant can recover 
in this proceeding only if it can prove that the parties entered 
into a valid contract. The burden of proving the contract is upon 
the party who asserts it. 

The evidence in the record indicates that complainant, on De- 
cember 6, 1949, following the telephone conversation in which it 
claims the parties entered into a contract, sent to respondent a 
telegram confirming the telephone conversation. This telegram 
notified respondent that car RD 7134 had been diverted, gave 
the date and place of shipment and the brand and sizes of the 
celery loaded therein, and confirmed the price. On the same day 
complainant submitted to respondent an invoice covering the car- 
load of celery. With respect to the details of the transaction, this 
invoice adds nothing to what was included in the confirming tele- 


gram. 
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Nothing in the confirming telegram is inconsistent with the 
position taken by either party in this proceeding. The fact that 
a “confirming” telegram was sent does not necessarily suggest 
that there was an oral contract to confirm. More offers are also 
confirmed. Respondent’s witness, * * *, testified that during 
the telephone conversation he requested complainant to send to 
respondent at New Haven a confirmation of the sizes of celery 
offered and the price at which it was offered. The wording of the 
telegram is not inconsistent with that contention. The purpose of 
a confirming wire is to eliminate doubt and provide a record of 
the transaction. To the extent that complainant’s telegram falls 
short of this purpose, it perhaps militates against complainant’s 
claim. Complainant drafted the telegram. If complainant had 
obtained respondent’s assent to the contract offered, it is likely 
that the telegram would have confirmed the “sale” or the “con- 
tract” or otherwise indicated that the parties were bound. It does 
not do this, and therefore we are unable to conclude that the con- 
firming telegram proves the existence of a contract. 


Although an invoice is meaningless without a contract of sale, 
the fact that an invoice was submitted does not prove that there 
was a contract of sale. Complainant might well have submitted 
the invoice merely in anticipation of a sale. If no sale was com- 
pleted, respondent could ignore the invoice. 


There was no further communication between the parties until 
respondent’s plant manager, on December 9, 1949, called com- 
plainant to notify it that respondent had inspected the shipment, 
had decided not to accept it, and was diverting the car to com- 
plainant at Springfield. Complainant immediately telephoned to 
* * * demanding that respondent obtain federal inspection be- 
fore rejecting the shipment. Although exhibit 3 attached to the 
report of investigation, a letter to the Department signed by 
* * * states that “There was no indication in the conversation 
at any time that Mr. * * * expected * * * to be under 
any liability with regard to the car of celery.”, * * * testimony 
at the hearing indicates that both his conversation and his plant 
manager’s conversation with * * * ended in violent disagree- 
ment between the parties. In spite of complainant’s protests, re- 
spondent diverted the carto * * *. 

Shortly thereafter respondent sent two letters to complainant. 
One states that the celery did not meet respondent’s requirements, 
and disclaims any responsibility in the disposition thereof, and 
the other complains of the “very poor” quality of the shipment. 
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If, in fact, there was no contract of sale, but instead merely an 
agreement to stop the carload of celery for respondent’s exami- 
nation, there would have been no justification for the angry de- 
mands made by complainant when advised of the rejection and 
diversion. The fact that * * * did object strenuously to the 
action taken by respondent is the strongest evidence before us 
indicating that the parties were bound by contract. However, even 
this does not prove a contract. It is possible that there was no 
“meeting of the minds,” that is, no mutual assent to the sale, and 
yet a misunderstanding on complainant’s part. * * * would 
have objected just as strenuously had he erroneously believed that 
he had a contract, when in fact he had none. 

For the same reason, complainant’s prompt filing of a complaint 
with the Department, although indicative of a contract, is not 
necessarily compelling proof thereof. The telegram to the Depart- 
ment, transmitted at 5:50 p.m., December 9, 1949 and accepted 
as the informal complaint in this proceeding alleges that the con- 
tract of sale included the term, “rolling acceptance final.” In his 
deposition * * * testified that this term was agreed upon by 
the parties in their negotiations over the telephone on December 
6, 1949. ‘ 

We are inclined to reject this contention. The use of the term 
“rolling acceptance final” has been interpreted to mean that the 
parties agree that the buyer is to have no right to reject the 
shipment, and that no warranty of suitable shipping condition 
is given. L. Gillarde Co. v. Joseph Martinelli & Co., Inc., 168 F. 
2d 276, 7 A.D. 421 (C.C.A. 1, 1948), 169 F. 2d 60, 7 A.D. 595 
(C.C.A. 1, 1948). The term imposes severe obligations upon the 
buyer, and therefore, a clear manifestation of assent to the term 
on the part of the buyer is required. It is unlikely that complain- 
ant would have omitted the term from its confirming telegram 
and from its invoice had it in fact secured respondent’s agree- 
ment thereto. , 

From all of the evidence presented we conclude that complain- 
ant has failed to sustain its burden of proof with respect to the 
existence of a binding contract between the parties. In the ab- 
sence of proof of such contract no violation of the act is shown, 
and the complaint should be dismissed. 


ORDER 


The complaint filed herein is dismissed. 
Copies hereof shall be served upon the parties. 








